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[By James Wickersuam. } ¥ 
Question 1. Are aliens permitted, in your State, to hold real estate? 
Answer. They are not, unless they comply with our statutes, 

which provide in substance that when an alien comes into this State, 

and declares, or has declared his intention to become a citizen of Bi 

the United States according to law, as soon as he can under the q 

naturalization laws, he is thereupon enabled to hold, transfer and cia 

transmit real estate as if he were a native citizen. i 
If such alien dies seized of land, it descends to his heirs, only on . 

condition that they be inbabitants of the United States; and in de- 

fault of such heirs, it escheats to the State for the benefit of the Ed) 
common school fund. Re 

Q. 2. What period of residence in the State is necessary to entitle a it 
citizen to vote ? 

A. Every free white man, of the age of twenty-one years, being 
a citizen of the United States, and a citizen of the County where he 
may offer his vote, six months next ergre | the day of election, 
shall be entitled to vote for members of the General Assembly, and 
other civil officers for the County and District in which he resides. 
Span art. 4, § a The same qualifications are necessary in voting 

or members of Congress, or President of the United States. 

Q. 3. Js the age of majority the same for males and females, and 
what is it? 

A. We have no statutory provision altering the common law on 
this subject, except one that authorizes the County Court to appren- 
tice male orphans till they are twenty-one, and female orphans till 
they are eighteen years old. : 

Q. 4, What are the requisites of a valid marriage? 

A. The law respecting the will and ability of the parties necessary 
to constitute a valid marriage in England, (4 James I.) is not mate- 
rially altered by our statutes, the only instance being the prohibition 
of marriages between white persons and negroes, or persons of mixed 
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blood to the third generation inclusive, under a penalty of $500, which 
marriages are declared to be null and void to all intents and re 
Our statutes provide, as a preliminary step to marriage, that banns 
be thrice published, or license had and obtained, which the Clerk of 
the County is authorized to grant, first taking from the applicant 
bond with sufficient security in the sum of $1250, with condition that 
there is no lawful cause to obstruct the marriage, which bond may 
be recovered on by any party grieved. 

The Clerk is liable to a penalty of $250 for issuing license in any 
other way or manner than by this act, (1778) and also to a penalty 
of $500 for issuing license to persons within the prohibition on ac- 
count of mixed blood. 

All regular ministers of the gospel of every denomination, having 
the care of souls, and all Justices of the Peace in this State, are au- 
thorized to solemnize marriages; and for every couple married, they 
are entitled to a fee, if by licence, of $2,50, and if by publication, 
of $1,25, and no more. It is also provided that Quakers shall still 
retain their former rules and privileges in solemnizing the rites of 
marriage in their own church, The law knows no other authority 
to solemnize marriage in this State. 

“To constitute a valid marriage, two things are essentially neces- 
sary: 1. a lawful and proper authority, authorizing a solemnization of 
marriage; 2. a solemnization of the marriage and performance of 
the marriage ceremony by a person duly qualified by the acts of 
Assembly. If a marriage be celebrated without license or a certifi- 
cate of publication of the banns, it is illegal and void.” 1 Yerg. R. 
177. “A Justice of the Peace of one County has no authority to 
solemnize the marriage ceremony in another County: such marriage, 
though formal and legal in other respects, is null and void.” 1 Yerg. 
R. 177. 

If any minister of the gospel or Justice of the Peace shall know- 
ingly solemnize marriage in any other way than as by statute directed, 
he is liable to a forfeiture of $125, one half to any person who will 
sue for it, and the other half to the County—also to a forfeiture of 
$500 for marrying a white person to a person of mixed blood to the 
third generation inclusive, to any person who will sue for the same; 
also to a forfeiture of $12,50 for knowingly solemnizing marriage be- 
tween servants, or between a free person and a servant without the 
written consent of the master or mistress of such servants. 

It is the duty of the person solemnizing marriage, to endorse on the 
back of the license, the time of the marriage, and sign his name to 
it, and return it to the Clerk of the County Court in six months, who 
is required to register and file it in his office, which license and cer- 
tificate constitutes competent evidence of the marriage. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. All divorces granted under the laws of this State, are a vinculo 
matrimonii, and may be granted for the following causes: 1. proof that 
the wife was pregnant with a child of color at the time of marriage; 
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2. natural impotence of either party at the time of marriage, and of 
the application for divorce; 3. knowingly entering into a second mar- 
riage while the first is still subsisting; 4. adultery by either party, they 
being inhabitants of this State at the time of such adultery—or, if 
the parties were married in this State, and the one injured be an ac- 
tual resident at the time of such adultery; 5. wilful and malicious 
desertion, or absence by either party without a reasonable cause for 
two years, if the parties at the time were inhabitants of this State, 
and the party injured is an actual resident of this State at the time 
of such desertion; 6. the conviction of either party of an infamous 
crime, felony or penitentiary offence; and the record of conviction 
shall constitute the proof; 7. refusal of wife to remove to this State for 
two years after husband has become an actual resident, without any rea- 
sonable cause—provided the husband prove by affidavit or otherwise 
that he has used endeavors to induce his wife to live with him after sepa- 
ration, and that he did not remove here for the purpose of procuring a 
divorce; 8. cruel and inhuman treatment of the wife by the husband, 
or such conduct on his part towards- her as may render it unsafe and 
improper for her to cohabit with him, and be under his dominion and 
control, or such indignities offered to her person as to render her con- 
dition intolerable, or if he has abandoned her, or turned her out of 
doors, or refuses or neglects to provide for her. 

No person is entitled to a divorce under our laws, who is not a citi- 
zen of the State, and who has not resided therein one whole year be- 
fore filing his or her application. Generally speaking, the cause of 
divorce must have originated here, to enable the party to get relief ; 
but an exception is made in favor of women of good character, who 
have resided in the State two years next before filing the petition. 
The Legislature is expressly prohibited from granting divorces by the 
Constitution: the power is exclusively vested in the Circuit and 
Chancery Courts, which have concurrent jurisdiction. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A. Our statutes provide that no corporation, association, company, 
individual or individuals, unless chartered by the United States, or 
this State, shall erect, establish, institute, or put in operation any 
Banking institution, association or concern, or any office of discount 
or deposit, or shall issue any Bank bills, company bills, bills of ex- 
change, promissory note or other instrument of any description what- 
ever, with the intent, view or purpose of erecting, establishing, or 
putting into operation any Banking institution, association or concern, 
or any office or concern of discount and deposit; and every corpora- 
tion, association, concern or person, and each individual of either of 
them, for each violation of this law, on conviction by indictment or 
presentment, shall be fined in the sum of $10,000, which shall go to 
the common school fund. 

We have no other law prohibiting foreign corporations lo establish 
agencies here. Foreign Insurance Companies have agencies estab- 
lished here. 
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Q. 7. Have you a law for limited partnerships? and what are its lead- 
ing features ? 

A. Any two or more persons may associate themselves together, 
and form a limited partnership for the purpose of manufacturing silk, 
or silk goods, woollen, cotton, or linen goods, glass, paper, salt, copper, 
or for the purpose of making bar or other description of iron from 
ore, or for the purpose of making nails, nail-rods, anchors, mill irons, 
steel, hoop iron, wheel iron, steam engines, or manufacturing iron 
in any way, or extracting lead from ore, or making lead into shot or 
bars, or making any other species of manufactures. Two or more 
individuals of such partnership shall be called general partners, and 
be responsible for all the liabilities of the firm. One or more other 
individuals may become special partners, and contribute in cash a 
specific amount to the common stock, who shall not be responsible 
beyond the amount contributed. The general partners only are 
authorized to transact business and bind the firm. 

A deed of partnership, showing the name of the firm, the business 
to be transacted, the names of all the general and special partners, 
their places of residence, the amount contributed by each special 
partner, and the time when the partnership is to begin, and when it 
is to end, is required to be executed, acknowledged or proved, regis- 
tered in the County where the business is done, and published in a 
newspaper. The business must he done in the name of the firm, in- 
cluding the names of the general partners only, and without the 
“company” added. There are many other provisions to guard 
against fraud, any violation of which renders the special partners 
liable as general partners. We have no other law on the subject of 
limited partnerships. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. Six per cent. per annum is the rate of interest fixed by statute, 
and all bonds, bills, notes, bills of exchange, liquidated and settled 
accounts, signed by the parties, and property contracts, bear in- 
terest after maturity, unless otherwise agreed. If more than six 
per cent. is received, directly or indirectly, and suit brought ‘to 
recover it, the defendant may avoid the excess of interest by plead- 
ing usury on oath, &c. The person taking more than legal interest, 
is liable to be indicted or presented, and on conviction liable to be 
fined in a sum not less than the usurious interest taken, and no fine 
in such case shall be less than ten dollars. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. In effect and practice, imprisonment for debt is abolished in this 
State, but not entirely so according to the letter of the law. By the 
act of the law of 1831, the writ of summons is substituted in lieu of 
the capias in all civil] actions, to bring the defendant into Court, un- 
less the plaintiff, his agent or attorney, makes affidavit that the cause 
of action is just, and that the defendant has removed, or is about to 
remove his property beyond the jurisdiction of the Court... The filing 
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of such affidavit with the Clerk of the Court, or a Justice of the Peace, 
authorizes the issuance of the writ of capias ad respondendum. The 
same act provides that the writ of capias ad satisfaciendum shall issue 
only on affidavit that the defendant was guilty of some one of five 
specified acts of fraud. The act of 1842 repeals all laws then in 
force, authorizing the issuance of any writ of capias ad_satisfacien- 
dum, (commonly called an execution against the body of the debtor.) 
Thus the law stands, clearly reserving the original capias on affidavit 
as above specified, although it is generally understood and belicved 
that imprisonment for debt is entirely abolished, as perhaps was in- 
tended by the Legislature. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? 

A. We have several statutes passed for the benefit of insolvent 
debtors, by means of which, on compliance with their several require- 
ments, debtors may discharge themselves when arrested for debt, 
either on mesne or final process. But since imprisonment for debt 
“0 been practically abolished, the -insolvent law has become a dead 

etter. 

Any person imprisoned for fine or cost on conviction of a crime, 
may be discharged by operation of the insolvent law; but in no in- 
stance is it a release from the liability to pay the debt, fine or cost. 

Q. 11. What are the damages on protested bills of exchange ? 

A. The damages on protested bills of exchange, drawn or endorsed 
in this State on any person, &c. in any of the United States or Ter- 
ritories thereof, is three per cent.; if upon any person, &c., in any 
other State or place in North America, bordering on the Gulf of 
Mexico, or in any of the West India Islands, fifteen per cent.; if 
upon any person, é&c. in any other part of the world, twenty per 
cent. The damages on bills of exchange are declared by statute to be 
in lieu of interest and all other charges, (except the charge of pro- 
test,) to the time of notice of dishonor. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? | 

A. We have several Insurance Companies incorporated in this 
State, with the usual privileges, restrictions and liabilities; but we 
have no general law on the subject of insurance. The charter of 
the “ Knoxville Marine Fire Insurance and Life & Trust Company,” 
confers all the rights and privileges therein granted to all the Insu- 
rance Companies of the State, and also all the rights and privileges 
of any other existing Company in the State to it, so as to place them 
. all on an equal footing. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. Negotiable paper, by the law merchant and our statutes, in- 
cludes orders or bills of exchange, checks on banks, bank notes, and 
notes of hand, with or without seals, but all for money which they 
represent for the convenience of commerce. (5 Yerg. R. 435.) It is 
not necessary that an instrument should be expressed to be “ for value 
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received,” or payable “ to order,” to make it negotiable. (Act 1786.) 
The endorsee may bring debt wherever the original obligee could 
have done so. (Act 1789.) Bonds with collateral conditions, bills 
or notes for specific articles, or the performance of any duty, are made 
assignable by statute; but it has not been decided whether or not it 

ives them the other negotiable qualities, butI presume not. Any 
person is liable to indictment for negotiating a bill or note to an 
innocent holder, the consideration of which was in whole or part a 
bet or wager. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. The attachment law of this State provides that upon com- 

laint being made on oath by a creditor or his agent, to any Judge 
of the Circuit Court, or Justice of the Peace, that any person who is in- 
debted to him has removed or is removing out of the County pri- 
vately, or that such person is removing or about to remove himself or 
his property beyond the limits of the State, or so absconds or con- 
ceals, or shall be absconding or concealing himself or his property 
or effects, so that the ordinary process of law cannot be served on 
him; or, if an inhabitant of any other Government (State) is indebted 
to a resident of this State, and if the plaintiff further swears to the 
amount of his debt or demand, to the best of his knowledge and be- 
lief, such Judge or Justice is authorized and required to grant an at- 
tachment against the estate of the debtor, real and personal, choses in 
action and credits, which are reached by garnishment: also, when 
the sheriff returns that “ the defendant is not to be found in his County,” 
in any civil action, the plaintiff may at his election have an attach- 
mentor an alias summons. 

“ The Courts of this State have no jurisdiction of an original attach- 
ment, when neither the plaintiff nor defendant is a citizen (resident) 
of this State.” 6 Yerg. R. 472. The attachment is returnable to 
the Court having cognizance of the suit, and is the leading process; 
but it may issue while the action is pending, or after judgment. The 
Judge or Justice, before granting the attachment, is required to take 
bond and security of the plaintiff, payable to the defendant, condi- 
tioned for the satisfaction of costs, if the plaintiff is cast in the suit, 
and also for all damage the defendant may recover from the plain- 
tiff for wrongfully suing out the attachment. The defendant may 
apt! A the property attached by giving bond and good security to 
the officer attaching, payable to the plaintiffin double the amount of 
the debt, or for the forthcoming of the property attached, at the op- 
tion of the defendant, conditioned to pay the debt, interest , and 
cost, or the value of the property attached and interest, as the case 
may be, if he be cast in the suit. 

in all cases by attachment against the estates of non-residents, all 
proceedings are required to be stayed from six to twelve months, at 
the discretion of the Court; and when it can conveniently be done, 
notice shall be issued from the Court to the detendant. If propert 
attached is perishable, and is not replevied within sixty days, it shall 
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be sold by the sheriff or other officer, after giving twenty days’ no- 
tice, and the proceeds shall abide the event of the suit. 

We also have a proceeding in Chancery by attachment, to subject 
the property and credits of non-resident and absconding debtors to the 
payment of debts due here, and also for the benefit of accommo- 
dation endorsers, when the principal is about to remove or is removing 
or absconding, and conveying his property out of the State. Buta 
debtor by negotiable instrument is not liable as garnishee, unless the 
instrument is cancelled, or he is indemnified from all future liability 
on the same. This proceeding is nearly similar in detail to that at 
law, except that in this, publication is required before a decree can be 
rendered. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requi- 
sites, be good ? 

A. The usual mode of conveying land in this State, is by deed of 
bargain and sale, which must be written. Our statute of frauds re- 
quires that all contracts for the sale of lands, tenements, or heredita- 
ments, or any leases thereof for more than one year, shall be in 
writing, and signed by the party to be charged, or his agent, who is 
lawfully authorized. It must be signed, sealed, acknowledged by 
the bargainor, or proved by at least two subscribing witnesses, before 
the Clerk of the County Court, and delivered and registered. There 
is a Register in each County, whose duty it is to receive all deeds and 
other instruments presented for registration, and make an entry ina 
book kept for that purpose, of the day and hour of the reception of 
each, and the law considers them registered, and they take effect at 
the time of such notation, and not before. The proof or acknow- 
ledgment and registration are necessary to complete the conveyance, 
and admit it as evidence of title in the Courts of this State. A sub- 
sequent registered deed takes precedence of a prior unregistered one. 
An unregistered deed is null and void as to existing or subsequent 
creditors, or bona fide purchasers, without notice. A deed for the 
conveyance of land belonging to a feme covert, must be acknow- 
ledged by her under a privy examination touching her voluntary ex- 
ecution of the same. Widows are entitled to dower in all the lands, 
tenements and hereditaments of which their husbands died seized and 
possessed, and of all equitable estates in land, of which their hus- 
bands were the owners at the time of their deaths, but not of all 
their husbands owned during the coverture. So itis not necessary for 
the wife to sign away her dower when the husband sells land in this 
State. A deed for the conveyance of land in this State, made out of 
the State, and either within or without the United States, may be 
proved by two subscribing witnesses, or acknowledged by the person 
executing the same before a Notary Public, who shall certify the same 
under his seal of office, or before a Judge of the Supreme or Superior 
Court, who shall certify the same under his hand, and the Clerk shall 
certify under his seal of office as to the official character of the Judge; 
or before any Court of Record, and certified by the Clerk under his 
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seal of office, and by the Presiding Judge as to the official character of 
the Clerk; or by any Consul, Minister or Ambassador of the U. States, 
in any foreign country or State, and certified by him, under his seal of 
office, or before a Commissioner appointed by the Governor, which he 
is authorized to appoint for that purpose in each State and Territory of 
this Union, and also in foreign States. Deeds made abroad, and 
thus proved or acknowledged, may be registered here, and when re- 
gistered, they have the same force and effect as deeds made and 
proved, or acknowledged in this State. Deeds made elsewhere are 
not good without compliance with the above provisions. 

Q. 16. Please answer a similar question with respect to a will. 

A. “No last will or testament shall be good or sufficient either in 
law or equity, to convey or give any estate in lands, tenements or 
hereditaments, unless it shall have been written in the testator’s life- 
time, and signed by him or some other person in his presence and by 
his direction, and subscribed in his presence by two witnesses at 
least, no one of which shall he interested in the devise of the said 
lands.” 

Noncupative wills are good when properly proved. A will found 
among the valuable papers of a deceased person, or lodged in the 
hands of any person for safe keeping, and in the handwriting of the 
decedent, with his name subscribed thereto, or inserted in some part 
of it, and such handwriting is generally known by the neighbors, and 
shall be proved by three credible witnesses, that they verily believe 
such will and every part thereof is in the handwriting of the de- 
ceased, then it is a good conveyance of land. 

Wills are probated before the County Court, and attested copies 
are used as evidence. Act 1784. 

“ All wills executed in other States, shall be proved according to 
the laws of said States, and ‘certified in the manner prescribed in the 
act of Congress, and a copy so certified shall be registered in the 
County where the land lies.” Act 1831. 

But it seems that a foreign will, in order to pass personal property 
here, must be proved abroad according to the laws of this State. 
Act 1823. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to actin your State, in relation to property situated there ? 

Guardians appointed in other States, and in the County and State 
in which their minor wards reside, may under our law receive from 
executors and administrators in this State, the estates of such wards; 
but they must first produce to the County Court of this State where 
administration was granted, a copy of the record of their appoint- 
ment as guardians, with certificates of the Clerk and Judge that such 
appointment is in due and legal form under their laws; also a copy 
of their bonds as guardians; also the certificate of the Clerk of the 
Court, or Judge or Justice of the Court granting such guardianship, 
of the amount of the estate that has or may come to their hands 
in the State where such guardianship is granted, that they are ac- 
quainted with the guardian and his security, and that they are good 
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for the amount of the penalty of the bond, which must all appear to 
the satisfaction of the Court, and the record be recorded in the 
Clerk’s Office of the County Court. 

Foreign executors or administrators, as such, have no authority to 
act in relation te property in this State. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorneys’ fees ? 

A. A student of law in this State, on application for admission to 
the Bar, is required first to procure a certificate from the Court of 
the County where he usually resided before he commenced the 
study of law, plainly showing that he is a man of good reputation, 
and is twenty-one years of age. On procuring such certificate, he is 
admitted to an examination, which may be made by two Judges of 
the Supreme Court. two Circuit Judges, or the Chancellors; and if 
he is found to possess a competent share of Jaw knowledge, he re- 
ceives ‘a license from the examiners to practise in all the Courts of 
the State. A practising attorney from another State, on production 
of sufficient voucher from under the hand of some known person of 
veracity, that he is a person of good moral character, or such other 
evidence as may be satisfactory to the examining Judges, and that he 
is twenty-one years old, may be admitted to examination, and be 
licensed, if found to possess the competent legal qualifications. 

The only law we have, regulating attorneys’ fees, is the “ Cham- 
perty act,” which forbids an agreement with any plaintiff in law or 
equity for a contingent fee in money, or part of the thing in litiga- 
tion, under the penalty of the contract becoming void, the suit being 
dismissed, the attorney being struck from the roll, and disbarred 
throughout the State for five years. 





Circuit Court of the United States for the District of Ohio. 
December Term, 1844. 


N. C. M’Lean, Assicner or Jonn Manarp, Jun., v. THE LAFAYETTE 
BANK AND OTHERS. 


[Furnisnep By Jupez Leavirr oN REQUEST. | 

Previous notice of a motion for the appointment of a receiver is not necessary, when 
counsel for the opposite party are present in Court. 

Where a bankrupt owned real estate incumbered by previous liens, which are 
before this Court for adjustment, a receiver will be appointed on the application 
of the assignee in bankruptcy, although the bankrupt may have relinquished 
possession to some of the prior incumbrancers. 

N. C. M’Lean, and Wricut, Corrix & Miner appeared for the 

Complainant, Mr. Corry for J. & M. Buckingham, and Mr. Case 

for the Lafayette Bank. 


OPINION OF THE COURT BY LEAVITT, J. 
The Complainant has submitted a motion for the appointment of 


a receiver, based on his affidavit, setting forth that J. Buckingham 
Vox. I1.—No. 10. 56 
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and Mark Buckingham, shortly after the decree in bankruptcy against 
Mahard, entered into the possession of, and have since occupied, 
without rightful authority, a farm described in the bill, formerly the 
property of the bankrupt; and that there is now a large amount of 
rent, in kind, upon the premises, the product of said farm, and under 
the control of said Buckinghams, who, as judgment creditors of said 
Mahard, are made defendants to the bill, and whose rights are there- 
fore before the Court for adjustment. 

The counsel for the Buckinghams, and the counsel for the Lafay- 
ette Bank, appear, and resist the application for the appointment of a 
receiver. ‘They set forth, in substance, in their statements, that the 
Buckinghams, having a lien on the said farm, by virtue of a judgment 
and levy upon it, as creditors of said Mahard, with the consent of the 
Lafayette Bank, took possession, after it was abandoned by Mahard, 
and have since continued to occupy it. It is also stated that said 
Bank has the prior lien by mortgage upon said farm, and is content 
that the Buckinghams shall continue in the occupancy thereof with- 
out the intervention of areceiver; they being, asit is alleged, men of 
substance, and able to respond to the parties interested for the rents 
and profits which have been or may be received by them. 

It is insisted, in the first place, by counsel who oppose this motion, 
that it ought not to be granted, because previous notice has not been 
given tothe parties interested, of an intention to submit it. The 
authorities referred to do not sustain the position, that this notice is 
necessary, under all circumstances. On the contrary, it appears that 
a Court of Chancery will sometimes appoint a receiver,on an ex 
parte application for that purpose; but ordinarily, it will not do so 
until the time for the defendant’s appearance has expired, and with- 
out an exhibition of facts rendering such summary proceeding neces- 
sary. | Barbour’s Chan. Prac. 669. It is believed that no au- 
thorities can be produced, proving that notice of the motion is re- 
quired, in any case, where the parties to be affected by the appoint- 
ment of a receiver, are in Court, represented by counsel, who appear 
in resistance of the motion. 

It seems to be supposed by counsel that the third rule, of the rules of 
Practice for the Courts of Equity of the United States, adopted by 
the Supreme Court, and consequently obligatory on this Court, re- 
quires a previous formal notice of the pending motion. This rule, how- 
ever, obviously embraces only applications for “interlocutory orders, 
rules, and other proceedings,” preparatory to the hearing of causes on 
their merits, made to a Judge at Chambers, or on rule days, at the 
Clerk’s Office. It does not apply to a motion made in term, and in 
the presence of counsel. 

This motion is also opposed on the ground that the case pending, 
in which the motion is made, involves a question of jurisdiction be- 
tween this Court and one of the Courts of the State; and that until 
this conflict of jurisdiction is finally settled, the power of this Court 
to appoint « receiver, cannot be rightfully exercised. In reply to this 
objection, it will be sufficient to remark, that Judge M’Lzan, at the 
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last term of this Court, after full argument and mature consideration, 
refused, on a motion for that purpose, to dissolve the injunction granted 
in this case, maintaining that this Court had jurisdiction, under the pro- 
visions of the late bankrupt law, both of the subject matter of, and 
the parties to, the pending suit. His opinion is reported in the Ist 
No. of the Ist Vol. of the Western Law Journal, page 15. After 
analysing and commenting on the sixth and eighth sections of the 
bankrupt act, he concludes that “ the jurisdiction vested in this Court, 
under these sections, is complete, and reaches every possible contro- 
versy that can arise in the collection and distribution of the effects 
of the bankrupt.” And again: “the act of bankruptcy brings into 
the bankrupt Court all the interests of the bankrupt; and it seems 
reasonable that the Court should exercise an exclusive jurisdiction 
over those interests.” It is true, that in overruling the motion to 
dissolve the injunction, the Judge remarks, that the parties will not be 
precluded from the discussion of the question of jurisdiction, on the 
final hearing, In this posture of this question, the Court will not 
overrule the present motion, on the ground of a defect of jurisdiction. 

These preliminary objections being disposed of, the question is pre- 
sented, whether, from the facts before the Court, it will be a rightful 
exercise of its power, to appoint a receiver, according to the prayer 
of the Complainant. 

The power to appoint a receiver, pertains necessarily to every 
Court, having Chancery jurisdiction. In the Ist Vol. of Barbour’s 
Chancery Practice, page 658, it is said: “a receiver is a person ap- 
pointed by the Court, to receive the rents and profits of land, or other 
property, or things in question in this Court, pending the suit, where 
it does not appear reasonable that either party should doit.” “ The 
immediate moving cause of the appointment, is the preservation of the 
subject of litigation, or the rents and profits of it from waste, loss, or 
destruction.” In Story’s Equity, Vol. 2, page 158, it is laid down, 
that “ the appointment of a receiver is a matter resting in the sound 
discretion of the Court.” The same principle is asserted in 1 Powell 
on Mort. note, 294; 1 Johns. Chan. Cas. 57. “It (the appointment of 
a receiver) may be granted, in any case of equitable property, upon 
suitable circumstances, 2 Story’s Eq. 157, § 829. 

What is the case before the Court? A bill has been filed in this 
Court by the Complainant, as the assignee of Mahard, a bankrupt. 
It is averred in the bill, that Mahard, at the time of his bankruptcy, 
was possessed of a large real estate, incumbered by various mort- 
gages and judgments, which he represents as having been procured 
in fraud of the bankrupt law, and therefore void; that proceedings 
had been instituted by some of the lien holders, in the Superior Court 
of Hamilton County, for the purpose of obtaining an adjudication upon 
their rights; and that in order to the final and satisfactory adjustment 
of the interests of all the creditors, it was necessary that the liens 
should be brought into this Court, which, under the ample powers 
conferred on it by the bankrupt law, would possess complete jurisdic- 
tion to settle the rights of all concerned. The bill prays an injunc- 
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tion, restraining the mortgagees and judgment creditors from further 
proceeding in the State Court to enforce their liens. The injunction 
was granted, and still continues in full force. The whole case is 
therefore before this Court for a final hearing, and the equitable ad- 
justment of all the interests involved in this controversy. 

During the pendency of these proceedings, the Buckinghams have 
been in the occupancy of the farm in question, and are now in pos- 
session of a large amount of its products, the rightful ownership of 
which depends on the final decree and order of distribution to be 
made by this Court. By the operation of the decree in bankruptcy 
against Mahard, all his interest in the premises at the time of filing 
his application, was divested from him, and passed to and vested in his 
assignee. The assignee therefore stands in the position of legal 
owner of all the bankrupt’s estate, and is also the legal representative 
of all his creditors. Ascertaining there were numerous and con- 
flicting claims and liens on the large real estate of the bankrupt, and 
having reason to believe, as alleged in the bill, that some of these 
were fraudulent and void, as being in contravention of the bankrupt 
law, it was his duty to institute proceedings to test their validity, and 
to settle the priorities of such as should be adjudged valid. This 
Court, in taking jurisdiction of the case, and enjoining further pro- 
ceedings to enforce the liens, divested the holders of these liens of 
all right and power to interfere with the property to which the in- 
cumbrances attached, until the final hearing. Pending the suit in 
Chancery, and while the injunction continued in force, none of the 
parties could rightfully exercise acts of ownership over the property 
in controversy. The Lafayette Bank, though represented as having 
a prior and undisputed lien on the farm, could not, in this posture of 
the case, without the sanction of this Court, either take possession of 
the property, or give to another a_ valid assent to take possession. 
Neither did this right pertain to the Buckinghams, in virtue of their 
judgment and Jevy—especially, as that judgment is distinctly al- 
eged to be void under the bankrupt law, and as it is one of the 
objects of the bill to procure the adjudication of this Court on that 
point. The property of the bankrupt may be justly said to have 
been in the keeping of the law from the time of issuing the injunc- 
tion, and the rights of the lien holders in a state of suspension till the 
final hearing. 

It would seem, that under these circumstances, the Buckinghams 
are not in the rightful possession of the farm in question; and it is 
equally clear that the case made, is one in which a Court of Chancery 
should exercise the power pertaining to it, of appointing a receiver. All) 
the lien holders, as well as the general creditors of the bankrupt, 
Mahard, have an interest in the products of the farm, now under the 
contro] of the Buckinghams, and also in the rents and profits accru- 
ing, pendente lite; and there is great propriety in placing these in the 
keeping of a responsible officer of this Court, to be held by him, subject 
to its final order. It is not perceived that this course can by any 
possibility injuriously affect the rights of any of the parties concerned. 
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The assignee, as the representative of the general creditors, asserts 
that the appointment of a receiver is necessary. And, although the 
fact be conceded that the Buckinghams are now solvent, and will in 
all probability be able to respond hereafter to any claim that may 
be set up against them, growing out of their use and occupancy of 
the premises, yet, will it be proper to refer the numerous other credi- 
tors of the bankrupt to this troublesome, not to say doubtful remedy, 
for the recovery of their rights? It is impossible to foresee what 
change may take place in the circumstances of the Buckinghams be- 
fore the final adjudication of the rights of the partics concerned in this 
suit. If they should, in the intervening time, by any adverse fortune, 
become insolvent, the parties would be without any remedy. But, if 
no such change shall occur, it is altogether probable that, after the 
termination of this suit, should it be adverse to their claim, further 
litigation will be necessary to ascertain and enforce their liability; 
and, after the lapse, it may be of years, such a proceeding would be 
attended with serious difficulties and ‘embarrassments, and put the 
rights of other creditors in great jeopardy. 

The Court therefore entertain no doubt that the case submitted 
calls for the exercise of its discretionary power in the appointment of 
a receiver; and the motion of the Complainant is accordingly granted. 





Supreme Court for Butler County, Ohio—May Term, 1845. 
Before Judges Hrrcucocx and Reap. 


Avuprror or SratTe or THE SraTE or OHIO, FOR AND ON BEHALF OF 
sap SraTE, v. Wiikinson, Bearry, ef als. anv Hamirron, Sprinc- 
FIELD AND CarTuaGE Turnpike Company. In Chancery. 


[Rerortep By C. H. Broveu.] 


The subscription by the State of Ohio to stock in Turnpike Companies, under the law 
of 1837, is a qualified, and not a general one; and the State is therefore entitled to 
be paid her share of tolls in preference to any creditor for work done in con- 


structing the road. 


Tuts was a bill in Chancery, in the Court of Common Pleas of 
Butler County. It set forth that Beatty, before the time of its being 
filed, viz. on the fourth day of March, 1842, exhibited his bill in 
Chancery in the same Court, setting forth a claim against the Hamil- 
ton, Springfield, and Carthage Turnpike Company, for work done in 
its construction, which he had previously prosecuted to a judgment 
at law, and sued out execution, upon which return was made “ nudla 
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bona:” that said Company owned several miles of Turnpike road 
in the County of Butler, upon which they had erected gates, and 
were receiving tolls; and praying the appointment of a receiver, and 
the application of said tolls to the payment of his claim. At the fol- 
lowing May Term, as was alleged by the bill in this cause, a decree 
was entered up in favor of Beatty upon his bill, finding, among other 
things, that the State of Ohio was a stockholder in the Company 
under the provisions of the act of March 24, 1837; appointing a 
receiver, and directing him, of the money he should collect, first to 
pay the expenses and necessary repairs on the road; next to pay over 
into the Treasury of State, upon the order of the Auditor of State, 
the amount due to the State in proportion to the payments made upon 
her stock subscribed; and the balance, after deducting costs of suit, 
to pay over to the Complainant, Beatty, upon his claim. [This decree 
was precisely conformable to the act of March 5th, 1842, 40 O. L. 
page 37—* an act to provide for the collection of claims against 
urnpike Companies in which the State is a stockholder.”] The bill al- 
leged that, instead of following the directions of this decree, the re- 
ceiver, at the next term, brought into Court the money collected in the 
interval, and by an interlocutory order of Court, was directed to and 
did pay the whole of it over to the claimant, Beatty, less the sum al- 
lowed for expenses and necessary repairs; that at this and the next 
subsequent term, other claimants came in under the Beatty decree, 
and that the same course of payment was followed, without regard 
to the interests of the State, up to the filing of this bill, in Au- 
gust, 1843. The prayer of the bill was for an injunction upon the 
receiver, from paying out any more of the money he had in hand or 
might receive; that the rights of the State to her proportional share 
of tolls might be adjudged to her, and thus she should be reimbursed, 
before any further payments made, for her said share of the tolls, so 
before received, and improperly paid without regard to her interests. 
An injunction was allowed in accordance with the prayer of the bill. 
A demurrer and joinder were put in, and thus the case stood in the 
Common Pleas. But as the “law’s delay,” from want of time, and 
presence of other business, was strongly operative in that Court, and 
as Judge Vance, who presided, could not sit in the case, from inte- 
rest as a stockholder, the solicitors on both sides agreed to take it up 
out of its order, and decree was entered against the State, and ap- 
peal to Supreme Court. The cause came on ior hearing at the late 
term of the Supreme Court for Butler County, before Judges Reap 
and Hrrencock, upon the demurrer and motion pending to dissolve 
the injunction. The question, whether the State was entitled to her' 
proportional share of tolls before the payment of the Company’s 
debts, was then broadly made, and was the only question in the case. 
Messrs, Bess & Campsext, in support of the demurrer and motion, 
argued that when a State became subscriber to the stock of a Cor- 
poration,she waived her sovereignty,and took equal character and 
responsibility with her co-stockholders, and that the relation of co- 
stockholders was one of perfect equality, arising by contract. They | 
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cited Planters’ Bank of Ga. in 9 Wheaton’s R. They also urged that 
the law of March 24th, 1837, was general, and contained no limita- 
tion'as to the liability of the State, growing out of her becoming a 
stockholder. The 14th section of that act provides that the State shall 
entitled to dividends upon the profits of said road; and the word 
” profits,” they maintained, could only apply to a surplus, over and 
above the payment of all debts and liabilities of the Company. The 
act of March 5th, 1842, they contended was in contravention of the 
law of 1837—violative of equity and private right, unconstitutional, 
and was repudiation in the most odious form. Here wasa case in which 
the Court has in its own hands the money to pay creditors who had 
built the road, and they insisted the money should be so applied, and 
the claim of the State, for her proportional share of the tolls, be left 
for adjustment with the Company hereafter—at all events, that she 
should not be preferred to-these creditors. 

Broven & Zinn, for the State, conceded that a general and un- 
qualified subscription of stock by the State, would have imposed 
upon her equal liability with private subscribers; but insisted that the 
terms of subscription in this case were qualified, and wrought a com- 
plete limitation in behalf of the State. Cited Seymour v. Milford 
and Chillicothe Turnpike Company, 10 Ohio, 483-4. This qualifi- 
cation, they urged, was general, was spread upon the statute book, 
and was matter of which these claimants, not merely might take no- 
tice, but were bound to take notice. 

They urged that the history of the act of March 24th, 1837, the 
so-called “ Plunder law,” and the arguments of its framers and friends, 
as well as the terms of the law itself, showed that it was designed to 
qualify and limit the stock subscription of the State. 

Sections 8 and 9 of that law, [see stat. 559, note (a)] provide that an 
estimate shall be made of the cost of constructing a given road, or 
portion of road; that proof shall then be furnished to the State au- 
thorities that individual subscriptions have been made to the amount 
of one half of such estimate, and one fourth part thereof paid into 
the treasury of the Company; the State shall then subscribe stock to 
the amount of one half of such estimated cost, and shall pay as fast 
as individual stockholders pay. The obligation of the State, then, is 
to subscribe one half of the estimated cost, and pay this subscription 
as fast as individual stockholders pay. These were the criteria; be- 
yond these the liability of the State could not be carried. And it 
was neither to be supposed that the estimate would be incorrect and in- 
sufficient, nor that the money would be misapplied. The presumption 
of law is to the contrary; and, as a consequence, it results that the 
Legislature contemplated that the payment by the State of her half, 
and by individuals of their half of the estimated cost, would furnish 
means to complete the road, and that it would be so completed, and 
hot a dollar of debt left outstanding. Hence the use of the word 
“profits,” in the 14th section, which, construed with the whole act, 
had all the meaning of the word proceeds, or tolls. 

It could make no difference, if the estimate were incorrect, or the 
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money misapplied, as to the liability of the State. She subscribed to 
the capital stock of a corporation, actually and perfectly in esse, and 
in aid of such Company. She had agreed to subscribe one half of 
the estimated cost, and had done so. She had agreed to pay as fast 
as individuals paid; and this too, it was not controverted, she had done. 
Here was an end of her liability—it could be carried no further. 

The act provisionally repealing the “ Plunder law,” stat. 559, and 
the amendatory act of March 21, 1840, stat. 563, were cited and 
commented upon. The provisions of these acts are fully reviewed in 
the case of Seymour in 10 O. R. to which reference has already been 
made. It is in respect to these acts, that the Supreme Court, in that 
case say, they are of the same binding force and efficacy of other 
laws, and “ nzust be enforced.” 'The act of March 5, 1842, (which, it 
was suggested, owed its origin to the intimation thrown out in a para- 
graph of this decision, upon the 486th page of the volume,) was mainly 
directory and remedial, and advanced no proposition which had not 
been considered and affirmed by the Court in Seymour’s case, 
Hence it was contended, the constitutionality of the latter act was a 
matter already adjudicated and settled. 

They denied that the Court had the money in question, in con- 
trol, so as to divert it from the course of payment prescribed by this 
act, under which, it was manifest, from the form of the original decree 
in Beatty’s case, the receiver had been appointed. 

As to the matter of repudiation, that supposed an obligation as welt 
as a refusal to pay; and the State was under no obligation to allow her 
proportional share of tolls to be applied to the payment of debts, for 
which she had never undertaken or contemplated to become liable. 
To subject them in that way, without liability on her part, and suffi- 
cient warrant in law, would be confiscation. Moreover, the State 
having borrowed the very money she had paid in upon her subscrip- 
tion of stock to the Company, had sacredly set apart her proportional 
share of these tolls, to pay the interest upon that borrowed money. 
Stat. 564, § 5. One of two consequences must result, therefore, from 
diverting this share from the course provided by law: either, first, 
there must be actual and flagrant repudiation by the State, and dis- 
grace to the good name, which, under all rule, in bad times, and un- 
der the influence of bad examples, it had been her highest honor to 
preserve unspotted; or, secondly, heavier taxes must be levied upon 
the whole State to fill up this deficit in the interest of a fund, which 
had been notoriously seized and enjoyed by particular and more 
wealthy locations. And it was by no means impossible that, from the. 
injustice of such increased and most onerous tax, the people of the’ 
State should be found ready to rush to the still more monstrous in- 
justice of actual repudiation. 

Tue Courr. Judge Reap, delivering the opinion, commented upon 
the act of 1837, and the subsequent laws prior to that of 1842. Held 
that, by the terms of the first of these acts, a qualified subscription was 
made on the part of the State; that she became, not a general stock- 
holder and member of the Association, upon an equal footing with 
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private stockholders, but had taken care to limit, and had limited her 
liability in the premises. That the word “profits,” in the 14th sec- 
tion, construed with the whole act, must be taken as having all the 
force of the word tolls, and operated an express reservation of the 
State’s proportional share of tolls. In relation to the act of March 
5th, 1842, the Court had no doubt of its constitutionality, and sup- 
posed it clearly based upon the previous legislation referred to. And 
as no reason existed for setting that act aside, its provisions must be 
enforced by the Court, and would govern this case. 

Decree. 'That receiver make full and particular report within 
twenty days to the Auditor of State, and pay upon the order of the 
latter into the Treasury of State, the State’s proportional share of 
tolls, allowing for expenses and necessary repairs. That, of the 
money now in hand, and of that first hereafter received, he pay over 
also the arrearage due the State, on account of payments made here- 
tofore to creditors without regard to her interest, until she shall be 
completely reimbursed. That, as to all payments to creditors, until 
that be done, the injunction be continued; and, as to all payments to 
creditors or any other persons, of the State’s proportion of tolls, the 
injunction be made perpetual. 





Motes of Recent Decistons. 
Supreme Court or Inp1ana—May Term, 1845. 


[Rerortep ror THE Inpiana Srate Journat.] 


Hamilton v. Wort. Error to the Washington County Court. Opinion of 
Buackrorp, J. 


An award stated, inter alia, that the defendants should pay the 
plaintiff a certain sum of money within five months from the date of 
the award, but it was silent as to the costs of the suit. 

Heid, that there might be a judgment on the award for the sum 
found due} with interest from the time the money was payable by 
the award; but that there could be no judgment for costs, the award 
being silent as to costs. 


Bowser et al. v. Bliss et al. Error to the Grant County Court. Opinion of 
Buiackrorp, J. 


A suit was brought by 4 against B, C and D, on the following 
sealed note, executed by B, Cand D. “ One year after date, we, or 
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either of us, promise to pay 4 one hundred and fifty dollars, value 
received: provided 4 do not make or sell, or trade any fanning mills 
within thirty miles of Marion, south of the Wabash river. 30th July, 
1840.” 

An article of agreement was entered into by the above named 
parties at the same time with said note, by which, among other 
things, 4 was authorized to sell four fanning-mills within the space 
described in said note. 

Held, that the note and article of agreement formed one contract. 

Held, also, that the contract was not invalid as being in restraint of 
trade. 

Held, also, that the burthen of proof of showing that the plaintiff 
had sold more than four mills within the space specified, lay on the 
defendants. 


Macy v. Hollingsworth. Appeal from the Union County Court. Opinion 
by Sun.ivan, J. 


1. In a suit by the assignee against the assignor of a promissory 
note, the plaintiff, unless the insolvency of the maker can be other- 
wise shown, must not only prove that suit was commenced against 
the maker in a reasonable time, but that it was prosecuted, according 
to the forms of law, to judgment and execution without unnecessary 
delay. 

2. Where a judgment has been obtained by the assignee against 
the maker of a note on which execution was issued, and was levied 
on property, but not sold for want of buyers, and no further proceed- 
ings were had for five months, when a second fi. fa. was issued, and 
returned no property found. 

Held, that the second fi. fa. and the proceedings under it, were 
irregular and void, and that the assignee had been guilty of negli- 
gence in not issuing a vendi exp. as required by the statute, and under 
the circumstances he could not recover of the assignor. Judgment 
reversed with costs. 


State on re. of Lowry v. Bodley and another. Error to the Fountaine 
County Court. Opinion by Dewey, J. 

The Circuit Court is authorized to appoint an elisor to act ina 
cause, in which the sheriff is a party, there being no coroner in at- 
tendance; and a person having served under the sheriff as bailiff to 
the petit jury in other cases, is eligible as such elisor.  * 

If the Circuit Court overrule a motion to reject a plea, and - 
plaintiff aflerwards reply to, or join issue on such plea, he thereby 
abandons the motion, and cannot allege the refusal to reject the plea 
as error. 

If the subscribing witness to a written instrument reside out of the 
jurisdiction of the State, his handwriting may be proved by the 
plaintiff, notwithstanding the defendant has procured his deposition, 
and placed it among the files of the cause; but the refusal of the 
Court to receive the secondary evidence, cannot be alleged as error 








Notes of Recent Decisions. 451 


by the plaintiff, if, after the rejection of the evidence, he resort to the 
deposition to prove the execution of the instrument; such resort is a 
waiver of the error. 

Under an issue formed upon a plea of escrow, the instrument in 
dispute and all the evidence respecting its execution and delivery, 
should go to the jury. 

Under a plea of non est factum, the written instrument, and the 
evidence respecting its alteration, are matters for the consideration of 
the jury. Judgment reversed with costs. 

CuHanb.er for plaintiff, Grecory for defendant. 


Hannegan v. Bloomfield. Error to the Wayne County Court. Opinion 
by Dewey, J. 

In general, a creditor, having a right to resort to two safe and 
sufficient funds for the satisfaction of his debt, can be compelled, in 
equity, by another creditor of the same debtor, having a lien on one 
of those funds only, to look to that faumd which the latter cannot 
touch, or, if the former creditor have exhausted the fund bound for 
the debts of both creditors, leaving the other funds unexhausted, that 
fund may be reached by the unsatisfied creditor, by the application 
of the principle of substitution. 

But there is no rvle in equity, by which a creditor can be compelled 
to accept a security against his consent, or by which another creditor 
can resort to it in his place, after he has rejected it. Decree affirmed. 

Juuian for plaintiff, Newman for defendant. 


Stingly v. Kirkpatrick. Error to the Tippecanoe County Court. Opinion 
by Buacxrorp, J. 


1. To render a plea of former recovery valid, it must be alleged and 
proven that the merits were in issue in the first suit; that the issue 
was determined by the proper tribunal; and that there was a judg- 
ment that the defendant should go without day. 

2. The holder of a joint and several promissory note, has a right to 
treat it as either, and sue all the makers in a joint suit, or either one 
of them in a separate suit—though he can have but one satisfaction 
of judgment; but he cannot sue all the makers jointly, and after a 
judgment on the merits, either for or against him, sue either of them 
separately. Judgment reversed with costs. 


Dickens and another v. the State, on relation of Bouger. Appeal from 
the Hendricks County Court. Opinion of Buackrorp, J. 
This was an action against a constable and his surety on the bond. 
Held, that a suit on such a bond may be sustained for any breach of 
the condition committed subsequently to its execution. Judgmeni 
affirmed with three per cent. damages. 


Muir v. Clark. Appeal from the Decatur County Court. Opinion by 
Suriivan, J. 


I. A bill in Chancery for discovery and relief against an usurious 
contract, entered into prior to the late revised statutes, must state 
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that the principal and lawful interest have been paid or tendered; 
and in case of a tender the money must be brought into Court. 

2. When it is apparent upon a bill in Chancery that the com- 
plainant has no equity, the defect may be taken advantage of at any 
stage of the proceedings. Decree reversed. 

Kyman, counsel for the plaintiff, and Davinson for the defendant. 


Redman & Clark v. Gould. Appeal from the Floyd County Court. 
Opinion by Sutzivan, J. 


1. In an action of trover, the plaintiff, to maintain his suit, must 
have a right of property in the goods converted, as well as a right 
of possession at the time of conversion. 

2. After a declaration of bankruptcy, the right of property in the 
bankrupt’s goods passes to his assignee, and the latter is entitled to 
its possession. 

3. In the Courts of this State, the transcript of a record from a 
District Court of the United Staets, is admissible as evidence. Judg- 
ment reversed. 

Coxuins, Quartes & Braptey for plaintiff, and Crawrorp for 
defendant. 


Sherman, adm’r. v. Wilson. Error to the Martin County Court. 
Opinion by Dewey, J. 

Ifthe declaration in assumpsit contain a count on a promissory 
note and a common count, and the defendant appear to the action, 
and suffer judgment by nil dicit, it is erroneous for the Court to assess 
the damages without the consent of the parties. Judgment reversed. 

Warren for plaintiff and Warrs for defendant. 


The State Bank v. Wyman and another. Appeal from the Dearborn 
County Court. Assumpsit. Opinion by Dewey, J. 


If the holder, the endorsee ofa bill of exchange, for a valuable 
consideration, give time to the drawer, he thereby discharges the 
endorser. Judgment affirmed. 

Lave for plaintiff, and Ryman & Spooner for the defendant. 


Dumont v. Pope et al., partners. Error to the Cass County Court. 
Opinion by Buackrorp, J. : 


Suit brought on an instrument of writing as follows: “Logans- 
port, Oct. 28, 1842. $200. Messrs. Pendleton & Zern will please 
to pay, in conformity to the agreement between us, bearing date 17th 
September, 1842, to Messrs. W. H. Pope & Co. or order, the sum of 
$200, holding the balance of the funds deposited with you, if any, at 
my disposal, and subject to my further order.” (Signed) “ Julius W. 
Dumont, surviving partner,” &c. The instrument was not accepted. 
The question whether the instrument of writing is a bill of exchange 
or not, is unnecessary for the Court to decide. : 
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To authorize a payee to recover on a bill in which there is no time 
specified for payment, he must present the bill to the drawer for ac- 
ceptance or payment within a reasonable time. The parties lived at 
points only 18 miles apart, mails three times a week. The bill was 
not presented until thirty days after it was received. Ths presenta- 
tion was therefore too late. If the instrument is a bill of exchange, 
the plaintiff cannot recover. 

But, on the supposition that the instrument is not a bill of ex- 
change, the plaintiffs rely upon the common counts. The instrument 
not being valid as a bill of exchange, it was not sufficient evidence 
under the money counts. The plaintiff should have proven the con- 
sideration for which the order was given. Chit. Bills, 2. Judgment 
reversed. 

Bippte for the plaintiff and Wrieur for defendant. 


Scott v. Williams. Error-to the Miami County Court. Opinion by 
BuackrorD, J. Scire- facias. 


The question whether the transcript of a Justice’s judgment was 
duly filed in the Clerk’s Office, is a question for the Court to decide; 
for a transcript, if duly filed, is a record of Court. 

A replication, averring that there is a record of a judgment re- 
maining in the Clerk’s Office of the Circuit Court, is wrong: the 
averment should be, that “there was such a record in the Justice’s 
Court.” Judgment reversed. 

Prarrt for the plaintiff and Wrieur for the defendant. 


Berry etal. ve M’Donald. Error to the Davis County Court. Opinion 
by Sututvan, J. . 


1. A scire facias, to have execution against real estate, may be 
amended by striking out an immaterial averment. 

2. A Court may in its discretion, at any time before trial, permit a 
party to withdraw a demurrer and plead to the merits. 

3. In a suit founded on sci. fa., to have execution against real 
estate, conflicting titles of lands claimed by the debtor, cannot be in- 
quired into and settled. Judgment affirmed. 

Warts for the plaintiff and THornron for the defendant. 


James Crab v. H. Tetie. Error to the Adams County Court, Trespass 
quare clausum fregit. Opinion by Sutaivan, J. 


Under a general issue in an action of qu. clau. fre.,a license can- 
not be given in evidence, but must be specially pleaded. Judgment 
reversed. 

Brackenrince for the plaintiff and Watuace for the defendant. 


Hurst, ex. v. Hinsly et al. Error to the Clark County Court. Opinion 
by Dewey, J. 


The personal representative of a vendor of real estate, (the vendor 
having deceased without making a deed, and before he was bound 
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to convey,) has the right, in a Court of Equity, to require of the heir 
or devisees of the vendor to make a deed according to the contract 
of sale, and to demand of the vendee the payment of the purchase 
money. Such personal representatives are also entitled to enforce 
the vendor’s lien for the price of the land. Decree reversed. 


Crawrorp for the plaintiff and Tuornron for the defendant. 


Phipps and another v. Addison et al. Error to the Clay County 
Court. Assumpsit. Opinion by Dewey, J. 


In an action on a bill of Exchange, payable to a firm, by the 
drawers who had paid the bill, against the acceptor, it is sufficient to 
describe the bill in the declaration as payable to the firm without 
setting forth the names of the members of the firm. 

It is not necessary to allege,in a declaration on a bill of exchange 
against the administrators of the acceptor, that the plaintiff’s claim 
has been filed in the Clerk’s Office of the Clerk of the Probate Court 
which granted the letters of administration to the defendant. 

In such an action the judgment should be, (if in favor of the plain- 
tiff,) that the damages be levied of the goods of the intestate; and the 
costs also, if there be assets; if not, of the goods of the defendant. 
Judgment reversed. 

loans for the plaintiff and McGaveney for the defendant. 


Rocella v. Follow. Error to the Allen County Court. Slander. Opinion 
by BuackrorD, j. 


The charge that one is forsworn, is not of itself actionable. A 
count in a declaration in slander, should, in addition to the induce- 
ment and colloquium, contain the innuendo which is always necessary 
in such cases to explain the defendant’s meaning by reference to the 
previous matter. Judgment reversed. 

Wauwace for the plaintiff. 


Mahan et al. ve Sherman et al. for use, &c. Error to the Huntington 
County Court. Opinion by Buacxrorp, J. 


A parol condition, inconsistent with a bill or note, cannot be en- 
grafted upon it. Itis error for the Court to assess damages on the 
common count with the dissent of one of the defendants. Judgment 
reversed. 

Corermpce & Watpote for the plaintiff and Coomps for the de- 
fendant. 


Joyce et al. vy. Hufford et al. Error to the Hendricks Probate Court. | 
Opinion by Sunurvan, J. 


1. The Probate Court act of 1838, which directs that proceedings 
upon suits commenced against executors or administrators, shall abate, 
and that executions issued upon judgments against them shall be re- 
called on complaint filed, &c., praying to settle the estate as an 
insolvent estate, embraces also judgments and executions against the 
heirs and terretenants of the deceased, to sell the real estate. 
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2. Judgment liens are matters of statutory regulation; and where 
it is manifest from a statute that no lien is intended, none exists. 
Judgment affirmed with costs. 


C. C. Nave for the plaintiff. 


Berry v. Borden. Error to the Allen County Court. Trespass, assault 
and battery. Opinion by Dewey, J. 

If a declaration contain two counts for different assaults and 
batteries, and defendant plead justifying only one of the trespasses, 
and the plaintiff reply de injuria, he waives the benefit of one of 
the counts, and cannot give evidence of an assault and battery dif- 
ferent from the one justified. 

A judgment non obstante veredicto is allowed only when the plea 
confesses the action, and entirely fails to avoid it on the merits, 
aa affirmed with costs. 

. Coorer for the plaintiff, and Brier & Coomss for the de- 
fendant. 


M’Kinney v. Harter. Appeal to the Decatur County Court. Opinion by 
Biacxrorp, J. 

1. An amendment of a declaration, on a promissory note, before 
trial, or during the trial, not affecting the merits of the case, nor pre- 
judicing the defendant in his defence, is no cause of continuance. 

. S. 1843, page 715. 

2. Where suit is brought on a promissory note, payable to “the 
estate of 4 B, deceased,” by the administrator thereof, the introduc- 
tion of the note as testimony, if it agree with the description given it 
in the declaration, is admissible, but is insufficient, unless it be shown 
by other testimony that the plaintiff is the legal representative of 
such estate. See 13 Johnson, page 38, and 5 Blackford, page 278. 
Judgment affirmed, with four per cent. damages. 

Davipson for the plaintiff and Ryman for the defendant. 


Olmsted et al. v. McNall et al. Error to the Vanderburgh County Court. 
Opinion by Suuitvan, J. 

1. The statute regulating the lien of mechanics and others on build- 
ings, “extends to and embraces wharf boats used for receiving and 
storing goods.” 

2. A remedial statute should receive such a construction as most 
effectually to meet the beneficial ends in view, and to prevent a fail- 
ure of the remedy intended. 

The statute giving a lien “ upon boats and other vessels for construc- 
tion, repairs, &c.,” applies exclusively to vessels intended for naviga- 
tion. Reversed. 

Barret for plaintitf and Baker for defendant. 


Ezra t. Marlove. Appeal from the Tippecanoe County Court. Opinion 
by Suuxivan, J. 
1. An execution that is issued on a judgment that is replevied, 
at the request of the surety, before the expiration of the replevy, 
without an affidavit, is under the statute irregular and void. 
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2. If such an execution be levied by the constable, he may abandon 
the levy when informed of the irregularity of the writ. 

3. It is a general rule in pleading, that, in asserting a right founded 
on a statute, the pleader should aver every fact necessary to inform 
the Court that his case is within the statute. Reversed. 

Cuanpuer & Mace for the plaintiff and Barren for defendant. 


Jackson ex dem, Godey v. Green and others. Error to the Fountaine 
Circmt Court. Opinion by Dewey, J. 


A decree in Equity, however erroneous the proceedings in the 
cause, is not a nullity, provided the Court rendering it has jurisdiction 
of the subject matter, and of the parties to the bill. 

Mace for plaintiff and Cuanpier for defendant. 


Daniel ex v. Richie et al. Error to the Allen County Court. Opinion by 
Dewey, J. 


If the defendant crave oyer of an instrument declared on, and 
have it, but demurs to the declaration without spreading the instru- 
ment on record, his demurrer stands as if no oyer had been craved. 

If plaintiffs describe themselves as executors, but declare in their 
own right, it is no cause of demurrer to the declaration. 

Corerick & Watpote for plaintiff, and Coorrr for defendant. 


The State on re. A. P. A. v. the State Bank. Error to the St. Joseph 
County Court. Opinion by Buacxrorp, J. 


Action of assumpsit to recover $177,24, being the amount of State, 
County, and Road tax, assessed on the Branch at South Bend, for 
the year 1843. Plea of payment as to part, and non assumpsit as to 
residue. Held, that 12} cents, reserved on the shares of an individual 
stockholder, (by the 15th section of Bank Charter,) paid by him on 
such shares without borrowing from the State, should be deducted 
from one per cent. the limit fixed by the charter to the assessment of 
an ad valorem tax upon Bank stock. Judgment affirmed. 


State Bank v. Brackenridge. Error to the Allen County Court. Opinion 
by Buackrorp. J. 


1. The Bank can only acquire real estate in the cases enumerated 
in its charter. Real estate thus acquired, as well as promissory 
notes, specie, or any thing else, which they hold by authority of the 
charter, is a part of their stock, and is subject to taxation as stock, 
in the manner and to the amount fixed by the terms of said charter. 

2. If a tribunal, in exercising a limited jurisdiction, exceed its’ 
limits, all its determinations beyond its bounds, are coram non judice; 
and any precept, issuing from such Court, to enforce such determina- 
tion, is no justification of the ofticer. 

JernecaN for plaintiff, and Brackenriner for defendant. 
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MR. RARON GARROW. 
[From tHe Lonpon Law Review For Feskvary, 1845.] 


Mr. Garrow was, in a certain line of the legal profession, without 
an equal, certainly—in a portion of that line without a rival. He had 
early in life devoted himself to the practice of the criminal law, and 
he arrived in a short time at considerable eminence. By attending 
almost exclusively to this branch of business, and exercising upon it 
his. great powers of steady attention, extraordinary quickness in ap- 
prehension, and a singular circumspection, he soon reached the lead 
of the Old Bailey practice, and domineered without a competitor at 
the bar, and with little control from the bench. He had the good 
fortune to acquire the friendship of the late learned Mr. Shelton, 
then Clerk of the Arraigns in that Court, and perhaps the most ac- 
complished criminal lawyer of his day. This gentleman, it was well 
known, freely unfolded to him his vast stores of knowledge, and 
where any complicated case arose, filled his mind both with prin- 
ciples and authorities. Such was the great experience of Mr. Shel- 
ton, and such the confidence reposed in him by the Judges, that his 
opinion was solicited even by the most learned of their body in cases 
of much difficulty. 

In consequence of some opening upon the Home Circuit, which 
Mr. Garrow traveled, and which is easily combined ‘with the Old 
Bailey, (then only held eight times a year, but now twelve times, 
ever since the establishment of the great Central Court,) he gradu- 
ally became a candidate for civil business, and attended regularly 
in Westminster Hall, His success here was far more rapid than any 
one expected the * Old Bailey Solicitor” could attain. His talents 
were found to be perfectly well suited to the NVisi Prius business in 
general, and he before long had so large a share of it, that, having 
given up the Old Bailey some time before, he was soon raised to the 
rank of King’s counsel. 

There have probably been few more ignorant men in the profession 
than this celebrated leader. ‘To law, or any thing like law, he made 
no pretence. What little he could have known, was rather mechani- 
cal than scientific. He began as Assessor at the great Bedford County 
election in 1784, under the patronage of the Whigs, to-whose party 
he appertained, without probably knowing very distinctly the mean- 
ing of the term, and with certainly no notion of the division in prin- 
ciple which distinguished the Whig from the Tory. The knowledge 
of a few statutory provisions being all that an Assessor has to regard, 
he could go through the routine of that election safely enough, if not 
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very respectably. Then the little criminal law required at the Old - 
Bailey, he could pick up by a few months’ attendance there, and, for 
any out-of-the-way point, he must trust to the suggestion, or rather, 
the prompting of the moment from his junior or his client. 

The practice of evidence, that is, of the examination of witnesses, 
he soon acquired, without rule or the notion of principle, by use and 
observation, till he knew by sure and unerring instinct what questions 
might and what might not be put; and when a rare matter presented 
itself, he must here again be primed or prompted for the nonce. 
Then with so slender a provision of law, his ignorance of all beside, 
of all that constitutes science or learning, or indeed general informa- 
tion, nay, even ordinary information, was perfect; and yet one impor- 
tant branch of knowledge had become familiar to him—his intercourse 
with prisoners, with juries, above all, with witnesses, had given him 
extensive knowledge of human nature—though not certainly in its 
higher, or even more refined, more respectable forms. 

With all these great deficiencies, with this confessedly slender 
stock in trade, Mr. Garrow was a great, a very great advocate. To 
describe him as merely quick, clear-seeing, wary, prompt, nimble, 
bold, in every sense of the large word, skilful, would be too gene- 
ral, though it would be quite correct if each of these phrases were 
extended to the superlative degree. But more is wanting to por- 
tray distinctly his extraordinary merits. The giddy and superf- 
cial vulgar—meaning by this the vulgar of the legal order—would 
admire without stint his cross-examination. It was, no doubt of the 
matter, very brilliant; in every sense, striking. He seemed every 
now and then to destroy, almost to annihilate, an adverse witness; 
and often he would, without effort and unperceived, be winding about 
him, throwing a net round, gradually contracting it into a noose, or 
drawing after him or towards him the witness, his appointed but un- 
conscious prey, all else already seeing the fate that awaited him, and 
then would on a sudden pounce forth upon him, and tear him in 

ieces. But, generally speaking, his cross-examination had this great 
defect, that he trusted to attacking the witness hostilely, and made 
war upon him far too soon. Now, be a counsel ever so expert, there 
is one limit necessarily appointed to the success of such a hostile ope- 
ration. If the witness is calm, or confident, or well trained; above 
all, if, without being honest, he is cool and self-possessed, he may bid 
defiance to any cross-examination. But in most cases a great deal 
may be obtained by gentle treatment—by calmly throwing him off 
his guard—by kindly treating him—by presenting things to his mind 
without the warning which a hostile attack always gives an acute, 
witness; and of this Mr. Garrow far too seldom availed himself. 
Men said his Old Baily practice, by making him familiar with the 
lower and more tutored kind of witnesses, had spoilt him in other 
particulars. It is more likely that he could not resist the temptation 
of making a great impression on the jury and the bystanders. Those 
bystanders—and the profession, we again must observe, are not to be 
excepted from the number—never failed to commit the mistake of 
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supposing a loud and angry examination to be a successful onc; and 
they constantly supposed that the credit of a witness had been de- 
molished when his person had only been scolded. 

And here, as to the uses of cross-examination, we may make an 
extract from Mr. Butler’s “ Reminiscences.”* “ Cross-examination,” 
says that gentleman, “ is sometimes abused, but it is certainly the 
surest method of eliciting truth that has been devised. When the 
affair of the necklace of the late Queen of France was in agitation, 
a person observed to Lord Thurlow that the repeated examinations 
of the parties in France had cleared up nothing. ¢ True,’ said his 
Lordship, ‘ but Buller, Garrow, and a Middlesex jury would, if such a 
matter had been brought before them, have made it all in half an 
hour as clear as daylight.’ ” 

But Mr. Garrow’s real forte was in truth his examination in chief, 
which was unrivalled, and which is, indeed, a far more important, and 
not a less difficult attribute than the cross-examination, which so ca 
tivates the ignorant. It requires the most perfect knowledge of the 
facts, and the most skilful leading of the witness through them, so as 
to make him tell the story clearly, connectedly, and strikingly, and to 
avoid the parts of the case, which, being tender, it would be perilous 
to let him come too near. But it also demands the most vigilant 
attention to every word, tone, look, gesture of the witness, because 
from this close and wakeful survey, it will frequently appear how far 
the instructions may be relied on, how far the same things are likely 
to be told upon oath and in public, which were before related by the 
witness privately and unsworn to the client. No description can 
give the reader an adequate idea of this eminent practitioner’s powers 
in thus dealing with his witnesses. ‘They who had lying before them 
the instructions on which his examination proceeded, saw a case 
brought out which ma | scarcely seem to have read before. How dif- 
ferent the mechanical examinations of ordinary barristers, yawning 
over their briefs, pursuing the order of the written statement line by 
line, and only turning into a question, not seldom a leading or irregu- 
lar question, the short sentences which the attorney has given as what 
“this witness will say!” Then, when the fire of cross-examination 
had shaken the credit of the evidence, how admirably did the great 
tactician, in re-examination, restore, comfort, sct itup! These were 
things which the connoisseur’s understanding could relish; they were 
to the vulgar audience as “a stumbling block, or perhaps foolish- 
ness.” 

It may easily be supposed that his statement, his narrative, was of a 
high order. Noman more clearly, more continuously presented a 
picture of his case to those he was addressing. His language was 

lain, but it was well strung together. He reasoned little, he jested 
Loess he not rarely declaimed, and he had sufficient. force to pro- 
duce his effect. He was worst when he tried to tell some long story 
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of his feelings for his learned friend on the other side, or when he 
ventured to indulge in the pathetic. But his voice was powerful, 
and it was pleasing when raised; his action was good and mode- 
rate; his countenance, though not very refined, was expressive 
enough when he was roused; his whole manner was successful. His 
discretion, his perfect judgment and entire self-command, exceeded 
that of most men. Among the other singular anecdotes of his pro- 
fessional life, we used to be told, that, going on a special retainer to 
defend a gentleman charged with a capital offence, (it was murder 
indeed,) he sat in Court during the whole trial, and of course watched 
each word, look, and gesture of each witness, as well as of the prosecu- 
ting counsel, and the Judge and the jury, with the eyes of an eagle, 
and never once uttered a word from the beginning to the end of the 
proceeding. 

Mr. Garrow’s ignorance of law. except the most ordinary matters 
which are of hourly occurrence at Visi Prius, has been often men- 
tioned with astonishment. But the real wonder was this, that he 
could suddenly take up a point from his learned coadjutors, and state 
his objection or answer his antagonists, as clearly, tersely, and ac- 
curately as the best special pleader or mercantile lawyer of the day. 
You generally found him quite to seek, if the same point arose a few 
weeks, possibly days, after. It seemed as if he had no niches in 
which to store, no pegs on which to hang the shreds and scraps of 
law which he was constantly obtaining, as the pressure of the mo- 
ment made him turn round to his juniorand stoop down to pick them up. 
Indeed, it was perhaps better that he should not keep them at all: had 
he retained them, having no means of understanding and arranging 
them, a kind of patchwork would have heen formed, of no use for 
any future emergency, and the poor chiffonier* must have again ex- 
ercised his humble trade as before. 

He was sufficiently aware of his own deficiencies to shun the 
occasions which might display them. Accordingly, he avoided, 
when in high office, appearing to argue legal questions before the 
House of Lords; and on one occasion, Lord Eldon, then presiding 
there, had the cruelty to insist upon his attendance, when some 
peerage question was in the House. Being told that Mr. Attorney 
was engaged in the Court of King’s Bench, he asked “if it was in a 
horse cause,” and if he could not leave it to attend to his duty in that 
House. The case was postponed to let him come another day. t He 
had gotten an argument prepared for him, which he read word for 





* The rag-gatherer in Paris, who rakes among the dust for his small fragments of 
cloth, or silk, or trinkets. 


+ The question arose on a claim to the Earldom of Arlie; and the point to be de- 
cided was, whether a Scotch entailed title of honor was forfeited by its devolving on 
an attainted person, subsequent to his attainder; or whether it was merely suspended 
during his life, and on his death, came to the next heir of entail. The'same ques- 
tion was again raised and argued before the House of Lords in 1831 on the Lovat 
Peerage, and has never yet been decided. 
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word at the bar; and, unable to give the citations which were made 
by Mr.. Nolan, (the writer of the paper,) in the most abbreviated 
form, he read them as written, to the great amusement of the mali- 
cious Chancellor, who did not soon forget the legal authorities he had 
that day been introduced to, such as one Lev. and Cro. Jac. Nor did 
Lord Eldon confine his jocularity on this subject to the House of 
Lords. “Two days afterwards,” says Sir Samuel Romilly, in his 
Diary, “in the Court of Chancery, on a question whether a manager 
of a theatre could discharge the duties of his office without personal 
attendance, I, who had to argue that he could not, said it would be 
as difficult as for a counsel to do his duty in that Court by writing ar- 
guments and sending them to some person to read forhim. The 
Lord Chancellor interrupted me by saying, ‘ In this Court, or in any 
other?’ and, after the Court rose, he said to me, *‘ You know, I sup- 
pose, what I alluded to? It was Garrow’s written argument in the 
House of Lords.’ So little respect has his Lordship for an Attorney 
General whom he himself appointed, because he was agreeable to 
the Prince.” It must,indeed, be confessed that all others had better 
right to laugh on this occasion than Lord Eldon. He it was, 
who had promoted to the head of the profession a person plainly 
ignorant of its most common and best known learning, and he had 
placed him in a position that gave him an irresistible claim to a seat 
on the Bench, though wholly incompetent to fill it. It was Lord 
Eldon’s duty, however, to resist that claim, and prefer offending Sir 
William Garrow to outraging justice by so unfit an appointment. 
We were accordingly fated to hear the unlearned Baron, in an 
Equity suit, commend Lord Eldon as the parent of the doctrine of 
Trusts in Equity. When told of this numerous progeny, so unex- 
pectedly put upon him, as it were dropt at his door, his Lordship 
thought it quite sufficient to join heartily in the laugh, as he had for- 
merly done upon the presentation to him of Cro. Jac. 
His ignorance was, as we have already said, not confined to his own 
rofession: he seemed as a man without education, probably because 
* had not been educated; he seemed as a man who never read, pro- 
bably because books formed no portion of his reading. He now and 
then saw a play, or went to church; and he heard the Erskines, the 
Laws, the Dallas’s, the Gibbs’s, expatiate on various points of learn- 
ing. From thence he might pick up a few phrases and fewer ideas; 
but he was most cautious in their application, for fear of awkward 
mishaps; he was far from adventurous out of his own line, within 
which his boldness was as remarkable as his prudence was consum- 
mate; he hardly ever soared from the ground he loved, dreading a 
quick fall. Instances are recorded, no doubt, of his yielding to the 
temptation of visiting higher regions; as when he would discourse of 
the connexion between the mind and the body, on some will cause, 
which raised the question of sanity. The topic was not judiciously 
chosen, for it was among the more obscure and indeed inscrutable 
points of metaphysical science. Nor will future inquirers derive much 
aid from his effort, in promoting these psychological researches. 
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* You see, gentlemen, the mind and body have a close, an intimate, 
I may say, an inseparable connexion. Gentlemen, they chum to- 
gether.” Probably he speedily perceived some hint in the Judge’s 
face—as when he asked Mr, Gaselee, indulging in a similar barn. 
door flight—if “we werren’t getting into the high sentimental lati- 
tudes?””—for the metaphysician came quickly down to the matter 
before him, and went on with his luminous and plain statement of 
the case he should prove by witnesses—there being none, we should 
imagine, to the point of the commorancy and joint occupancy of the 
two tenants above mentioned. 

On the Bench, and especially in the Criminal Court, where he found 
himself at home, he occasionally ventured on these very perilous ora- 
torical experiments. A flight of his on the Oxford Circuit, when 
passing sentence of death on an unhappy sheep-stealer, will not be 
soon forgotten. At Stafford, after expatiating at great length and with 
much solemnity on the heinousness of the offence, he assured the of- 
fender that all hope of mitigation was illusory. “I have, however,” 
added he, “ one precious consolation—this is not the final trial which 
awaits you—-you will ere long appear before another and an all- 
merciful Judge, who will hear with patience all you have to say; and 
should he feel a doubt, will give it in your favor.” It is, perhaps, 
right to add, that he afterwards recommended a mitigation of the 
sentence, as indeed was his custom where he felt at liberty to indulge 
the natural humanity of his disposition. It was, however, by no means 
unusual with him, perhaps by way of admonition to the by-standers, to 
excite apprehensions which he never intended to realize. 

The success of so consummate an advocate, when he had once made 
up his mind to quit the Old Bailey and dwell in Westminster Hall, 
was rapid, and though he never was popular with his cotemporaries, 
like Erskine, the darling as the pride of the gown, yet did they not 
at all grudge his progress, so mr were his extraordinary merits per- 
ceived, and so willingly admitted. It may be questioned if either 
Erskine or Gibbs ever had such a hold as Garrow of the common bu- 
siness of the Court. I[t is certain that he retained it far longer than 
either of them; for he must have been nearly thirty years in the lead 
both at Westminster and Guildhall, and his business, like Mr. Scar- 
lett’s, abode by him to the last. Those who have witnessed it, can- 
not easily forget the struggles between him and Gibbs, after he had 
fairly driven out of the field, Mingay, an artist of very inferior de- 
scription. He was often indeed, on ordinary cases, an overmatch for 
Erskine himself; but Erskine could afford to sustain this defeat, or 
this overreaching, and his temper was sweet as his nature was noble. 
Not such the temper of Sir Vicary. When Garrow would “ran round 
him,” get verdicts from him, beat down his damages by coarse clamor, 
or horse-laughing, even make points against him, or take them from 
him, (filch them, as he was wont to phrase it,) the bystander saw such 
bitterness manifested in the defeated face, that he could not have 
wondered at seeing him cry from mere vexation. The business, how- 
ever, especially at Guildhall, was admirably managed by these three 
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reat leaders, to whom Mr. Park and Mr. Topping may be added. 
hey conducted it too, so as greatly to save the public time. They 
would confer previously, or as the cause was trying. Abandoning on ei- 
ther side,and at once, the untenable points, they would bring the others 
at once forward, so as to obtain the opinion of the Judge on the 
law, or of the jury on the fact, and a new cause was called. It was 
thus, and it was in such times as these, when leaders were strong and 
briefs were concentrated in a few hands, that Lord Ellenborough was 
enabled to meet a cause list of six hundred at one sitting, Lord 
Mansfield having complained of his entry once reaching sixty. But 
of this despatch much also depended on the presiding and animating 
vigor of the Judge. After being away, towards the end of his life, 
for a few weeks, and having his: place supplied by a puisne Judge, 
Lord Ellenborough came back and disposed of eighteen defended 
causesina day. We are, however, very far from holding up such ex- 
amples as worthy of-all imitation. Causes were more fully, if not so 
brilliantly tried before Lord Tenderden, -especially during his last 
seven or eight years. In his great predecessor’s time the saying was, 
in describing the two sides of the Hall, or rather the passage which 
then led into it, and on one side of which Lord Ellenborough judged, 
while on the other Lord Eldon sat—that the one was the Court of 
oyer sans terminer, and the other of terminer sans oyer. 

The placing of Sir W. Garrow upon the Bench has been adverted 
to. He was far indeed froma brilliant Judge, except at Nisi Prius, 
and there not clearly a very good one. Perhaps he was seen to most 
advantage when presiding in the criminal Court, with the routine of 
which he had been so long familiar. Even at Wisi Prius there was a 
perpetual fidgettiness observable, arising no doubt, from a conscious- 
ness that some legal point might at any moment occur, calling for a 
decision to which he felt himself inadequate. But no such apprehen- 
sion disturbed his self-complacency when he had the dock before 
him. After the counsel on both sides had exhausted their questions, 
it was his custom to luxuriate in an examination of his own; and here 
he often evinced his perfection in the art of which he was an ad- 
mitted master. Nor did he shrink at times from, as it seemed, lower- 
ing his dignity, by the most lavish display of that peculiar knowledge 
which can only be acquired at the school in which he had studied. 
There was no mystery in the profession of the “ appropriators,” in 
which he was not an adept. There was no term of art in the vocabu- 
lary of crime with which he was not familiar. At times the effect pro- 
duced by him was most amusing. None who were present will for- 
get the impression thus made upon an unhappy coiner, tried before 
him on the Oxford Circuit. This man conducted his own defence, 
and did so with much skill and more effrontery. The Judge seemed 
quite absorbed in admiration of the prisoner’s ingenuity, and con- 
trived to fill him with delusion that he was so—a delusion from which 
there was soon to be a fearful waking. “My Lord,” he vociferated, 
“there were only two bad half-crowns found upon me. If I was 
making a trade of it, it stands to reason I’d have had more;” and he 
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looked up to the Bench quite confident of its sympathy. Garrow’s 
white eyes glared upon the culprit, and ina tone that assured him 
all their secrets were in common, playfully replied: “ Perhaps, sir, 
the wallop was exhausted.” ‘The word, and the tone of its enuncia- 
tion, at once unnerved the prisoner; he felt he had before him a pro- 
fessor of his craft, whom it was quite useless to attempt to mystify, 
and he resigned himself to his fate. “ Gentlemen,” said Garrow 
blandly to the jury, who shared in the ignorance of all around them, 
“a wallop is a term of free-masonry amongst coiners, It means the 
hidden heap of counterfeits to which they resort for supply when the ex- 
igencies of the profession may require one.” The Court of Exchequer, 
then composed of Chief Baron Richards, and Barons Graham, Wood 
and Garrow, used to be thus rather more wittily than correctly de- 
scribed, as consisting of one who was a lawyer and no gentleman; 
another, a gentleman and no lawyer; a third, both the one and the 
other; a fourth, neither. The truth of the description is here sacri- 
ficed, as usual, to the point of the epigram. 

In Parliament, it needs scarce be observed, this very celebrated 
advocate had little or no success. Indeed, he cordially hated the 
place, and was with difficulty induced to enter it, or having entered, 
to address it. Speak, however, he did; and he began to say that he 
had made, on entering Parliament, a covenant with himself not to 
speak, against which he was now compelled to act. His speech was 
a very bad one, and Mr. Windham, inheriting from Mr. Burke his 
dislike of jawyers, began his comment on this expression, as in a decla- 
ration: he “ complained of covenants broken.” “ Many parties,” he 
observed, “had a right to complain of the breach which had been 
committed—the House—the subject—himself; but the party most 
entitled to complain,” he added, “ was the covenantee, he with whom 
the covenant had been made.” Unlike the epigrammatic description 
which had been quoted above, the truth of this remark was fully as 
manifest as the wit. 

In private life, Mr Garrow was not only blameless, but every way 
te be commended. In all its relations he was unimpeachable; and, 
beside the kindly nature of his social intercourse, he was to be admired 
for extraordinary generosity to all that wanted his aid. He gave 
and he lent large sums of his hard-earned gains to assist those who 
were in embarrassment or in distress. It is singular that, probably 
from never having frequented good society, or, indeed, almost any 


society at all,he was in private one of the most shy and bashful of 
men, though very, very far otherwise in public. 








LAW OF LIBEL. 


Extracts from the Speech of Wui1am H. Sewarn, in the case of Cooper 
v. Greevey & McExratn, before the Supreme Court of the State 
of New York, as reported in the New York Tribune of May 17, 1845. 


{I regret that my limits will not permit me to publish the whole of this admirable 
speech. I have selected those portions which apply, not only to the particular 
case before the Court, but to the law of libel in general. | 


Ir your Honors please, one of the most influential presses in this 
country has expressed the opinion, as appears in the present record, 
that if an action for libel be brought against an Editor—no matter 
how true the publication may be—yet, “ as the Jaw is now expounded 
and administered by the Supreme Court, the writer has no earthly 
choice but to bow his neck to the yoke, pay all that may be claimed 
of him, and publish whatever humiliations shall be required of him, 
or else prepare to be immediately ruined.” 

I trust to be able to vindicate the law and this Court from this 
censure, and from the censoriousness of public opinion on the same 
question. 

Certainly it is true, notwithstanding Legislative efforts to introduce 


simplicity of pleading in Courts of Justice, that the defence of the 
e 


action of libel in this State, has come. to be considered so technical, 
complicated and difficult, that there is a general opinion that articles 
alleged to be libellous are defended with more difficulty now than 
formerly, and with more difficulty in this country than in England. 

I trust to be able to show that these difficulties result from certain 
obiter dicta which haye fallen from the Bench in regard to pleadings, 
and to similar judicial expressions in regard to the nature and qualities 
of libels. | 

The Court has decided in many cases that each plea must answer 
the whole matter, and all the matters contained in the count to which 
it relates, even though ihe matters contained in the count are sepa- 
rable, and separately and distinctly charged as libels. 

Secondly, that the defendant cannot demur to one separaie and 
several part of the libellous matter set forth in a count, and deny or 
justify other several and distinct matter in the same count, but must 
demur to the whole count, or plead to the whole count. 

Thirdly, for a long series of years the Court held that when a de- 
fendant pleaded the general issue with a special plea, to which the 
plaintiff replied and the defendant demurred, then if the replication 
was held good, the defendant could not fall back upon the declaration, 
although it was confessedly defective; because, as was said, that 
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would be allowing the defendant to do indirectly what he could not 
do directly, plead and demur to the same count. 
* * * * * * 

I now beg leave to refer your Honors to several cases which show 
that as the law of pleading in libel cases always was and yet remains 
in England, the two former principles, as well as the last, are erro- 
neous, and that there, at least, the defendant may plead the general 
issue to the whole declaration, and then in separate pleas answer 
any particular part of any particular count, viz.: Wendell’s Starkie, 
634; Tidd,603; Stiles v. Nokes, 7 East, 493; Clarkson v. Lawson, 
6 Boyle, 507; 2 Dowling’s P. C. 641. 

These cases were collected to show that the rules in question, and 
which are maintained here, are a departure from the law of libel in 
England. 

But a case which has been decided and published since this de- 
murrer book was made, supplies the most conclusive and satisfactory 
proof of this position, In the case of Root v. Woodruff, 6 Hill 421, 
the present learned Chief Justice of this Court says: “ Every plea 
in bar must contain a good answer to all it professes to answer, or it 
will be bad; but as I understand the rule in England, the plea need 
not go to the whole count, if there be other pleas which cover the 
residue. In trespass, without pleading any one plea going to the 
whole count, defendant may by one plea justify the breaking of the 
close, and by another the seizing of the goods, It is enough that 
each plea is good as far as it goes, and that all the pleas taken together 
cover the whole count. I shall not go over the cases, but will refer 
to one by way of illustration. In Clarkson v. Lawson, in 6 Bingham, 
587, the action was for libel; and there was first a plea to the whole 
declaration, and then a plea of justification as to a part only of the 
libel. ‘The Court held that, as the whole declaration was answered, 
and as the charge complained of was severable in its nature, the plea 
to a part only of the libel was good. But, when a part of the decla- 
ration remains wholly unanswered, the plaintiff must have judgment 
by nil dicit as to that part; and if he demurs or answers over, the 
whole action will be discontinued. We have departed from these 
rules in two particulars. 

1. Every plea in bar must not only contain a good answer, so far 
as it professes to go, but it must answer the whole declaration or 
count to which it is pleaded. 

2. If the whole be not answered, the plaintiff must demur, and the 
action will not thereby be discontinued.” 

Since the departure is admitted by the Court, I trust it is neither 
presumptuous nor disrespectful to pray the Court to return to the an- 
cient law; and I submit the following reasons for a return: 

1. That the olden law, until changed by Legislative power, is not 
merely the better, but the right and the only law. 

2. That the law in England and in this State will conform, and 
thus the same law will be universal; while the new rules established 
here are neither universal here, nor at all in conformity with the law 
as established in a country governed by the same jurisprudence. 
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3+ The new rule is inconvenient and impracticable. The plaintiff 
may combine separate causes of action in one Court, and distribute 
the same causes in any number of counts; yet the defendant is not 
allowed to answer fully as to each cause separately and distinctly, 
and confine himself to such answer in a single plea, but he must an- 
swer in each plea at the expense of infinite amplification and _repeti- 
tition every cause of action contained in the same count. 

4. Although the plaintiff may combine one good and one bad cause 
of action in the same Court, the defendant is not allowed in that case 
to deny or justify the one and demur to the other, but he must demur 
to both or plead to both; that is, he must confess a cause of action to 
be good which is manifestly bad, to obtain an opportunity to deny or 
justify a cause which he knows is false in fact. 

What is this but to deprive the defendant of the right guaranteed 
to every man to have the preliminary judgment of the Court whether 
he shall be held to answer? 

And what mode of defence is given im lieu of the demurrer which 
is denied in such a case? Why, on the trial he may object against 
evidence being given on a bad count. But are we not entitled to the 
judgment of the whole Court? If we are told we may move in ar- 
rest of judgment, we answer that the verdict cures many defects 
which would be bad on demurrer. . . ee 

In the case of the People v. Croswell, 3 J. C., 354, Hamilton 
arguendo said, quoting Lord Camden, “I have been unable to find a 
satisfactory definition of a libel, and I want to submit one: A libel 
is a censorious or ridiculing writing, picture or sign, made with a 
mischievous and malicious intent toward Government, magistrates or 
individuals.” The Supreme Court, in Steele v. Southwick, 9 J. R. 
215, approved and adopted this definition, and said it was drawn with 
the utmost precision. 1 ° . . a 

Thus far I have considered the libel in the light of Hamilton’s de- 
finition; but I beg leave now to submit, first, that this definition is not 
a part of the law ofthis State; and secondly, that it conflicts with 
the long and well established law of libel. Its supposed precision 
consists in such an enlargement of terms as will embrace almost 
every form of written censure, without raising any distinction be- 
tween merely harmless vituperation, which the law spares, and those 
written calumnies which the law condemns and punishes. This will 
appear by comparing this celebrated modern definition with the 
more elaborated ancient definitions which may be found in elemen- 
tary writers and acknowledged text-books. Starkie says: “ Every 
man has a legal right to be protected against false and wilful com- 
munications, whether oral or written, made to his prejudice or damage. 
But the law which recognizes this right also limits its extent. This 
is done by defining what communications shall be regarded as sub- 
stantially injurious, and therefore actionable, though no special dam- 
age or loss can be shown, and by leaving all other cases to the opera- 
tion of the general principles of law. And, because the libel tends 
immediately to the injury of the party, presumption stands in the 
place of proof.” 1 Starkie, 14. 
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I insist, then, that to render a publication actionable, it must be 
“defamatory.” ‘This is an ancient and strong word, contained in the 
definition of libel given in Hawkins’ Pleas of the Crown: “So also, 
to render words actionable per se, they must be not only defamatory, 
but calculated to vilify a man, and to bring him, as the books say, 
into hatred, contempt and ridicule.” Thorly v. Kerry. 

Similar to this is the definition of libel given by Bacon: “ A mali- 
cious defamation of another in writing or by signs, or printing, tend- 
ing either to blacken the memory of one who is dead, or the repu- 
tation of one who is living, and thereby exposing him to public hatred, 
contempt, or ridicule.” So also a libel is defined in lL Bulstrode, 40, 
to consist of slanderous words tending to the infamy, discredit, or 
disgrace of a party. 

From these definitions, it is justly inferred by Starkie, that an ima- 
ginary or causeless fear of damage is not a ground of action. 1} 
Starkie, 25. 

A review of the cases will show that these old definitions have 
been practically retained and adhered to, notwithstanding Judges 
have in delivering their opinions approved the less severe and rigid 
definitions of Blackstone and Hamilton. 

Thus, although this Court declared its approval of General Hamil- 
ton’s definition in the case of Steele y. Southwick, 9 J. R. 214, yet 
the libel in that case was clearly so gross and severe as to fall within 
the older descriptions of that offence. The libel was affidavits. “ Our 
army swore terribly in Flanders,” said Uncle Toby; and if Uncle 
Toby were here now, he might say the same of modern swearers. 
The plaintiff is no slouch at swearing to an old story. Here was a 
colloquiuum, and the Court justly said that the libel imported that 
the defendant swore with levity, and rashly and inconsiderately, 
and without due regard to the solemnity of the oath, or to the truth 
or accuracy of what he said. Surely ‘ere was no need here of a 
new definition. So also in the important case of Riggs v. Denniston, 
3 J. ©. 205, This Court decided that charges that “ the plaintiff was 
a misanthrope, a violent partizan, stripping unfortunate debtors of 
every cent, then depriving them of the benefit of the act made for 
their relief under the most trifling pretences, wilfully and knowingly 
perverting the law, (he being a magsitrate,) for illegal and oppressive 
purposes,” were libelous. Certainly this is very different from ad- 
judging that any paper that is censorious or ridiculous, being written 
for mischievous purposes, is a libel. But I confess my amazement 
that Chancellor Kent, after pronouncing these words libelous, ex- 
pressed a doubt whether the law would allow them to be justified. 
Asif the truth was not always a justification, at least in civil actions, 
Such, and for so long has been the judicial severity of this State in 
regard to the law of libel. But the Supreme Court, when adopting 
Hamilton’s definition, refers to the case of Villars v, Mosely, C. B. 2 
Wilson, 403, decided in 1769. The libel there was 


“Old Villars! so strong of brimstone you smell, 
As if notlong since you had got out of Hell; 
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But this damnable smell I no longer can bear, 

Therefore I desire you would no more come here, 

You old stinking, old nasty, old itchy old toad— 

If you come here any more, you must pay for your board; 
You ’ll therefore take this as a warning from me, 

And never more enter these doors while they belong to 


J. P.» 


This libel exhibits neither good taste nor good poetry; but the ac- 
tion was not brought on that ground. Now it is worthy of especial 
remark, that the only part of all this vile and offensive vituperation, 
censorious and ridiculing and contemptuous as it all was, was the im- 
putation that the plaintiff had a contagious disease, which, in the lan- 
guage of Justice Gould, tended to exclude him from ail ‘society. 

Having thus ascertained what the law of libel was in 1769, I beg 
leave now to remind your Honors, that in the early stages of that 
law, there was no distinction between verbal and written slander. No 
written words were-actionable that would not have been actionable 
if spoken. I will not go about by a tedious way to prove this: it is 
fully established in the case of Thorly v. Kerry, 4 Taunton, 355, de- 
cided in 1812. The libel charged the plaintiff with having written a 
scurrilous address, &c. The following points were made by Sir 
James Mansfield, in delivering the opinion of the Court. 


1. That there being no offence charged in the publication, an ac- 
tion could not have been maintained for such words spoken. 

2. That upon due consideration of the whole subject, there was 
no difference in reason or principle between oral and written slander. 

3. That the rights of the citizen would be sufficiently guarded by 
applying to libels the rules established in the cases of verbal slander. 

4, That originally no difference was known, and now it was al- 
ways discussed in actions for libel, whether the words would bear an 
action if spoken. 

5. That the argument that a libel tends to promote a breach of 
the peace is altogether irrelevant. 

6. That the other argument, that written slander evinces more ma- 
lignity of purpose than that which is verbal,is also irrelevant, be- 
cause the action is sustained on the ground, not of malignity, but of 
injury to the party. 

7. That the other argument, that a libel is more diffusively pub- 
lished, is also without weight, because in the change of times and 
manners the reason has failed. 

8. That the difference now made in the law in regard to written 
and verbal slander, was first established in the time of Charles the 
Second. That ifit were a new question, this difference ought not to 
be made, yet that it must now be maintained because it is enforced by 
authorities too inveterate to be cast off. 

* * * * * * * 

The spirit of the law of libel, as I contend it should be, is main- 
tained in the Courts of South Carolina. The Supreme Court of that 
State decided, in the case of the State against Farly, 4 McCord, 317, 
that the following letter was not libelous: 
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* As Mrs. Raynal says she has been most cruelly censured without 
a cause, which is absolutely false, I would advise her to beware, lest 
facts, which are stubborn things, be brought to light, and you will 
then see who you keep under your roof. She need not go among her 
female friends, and say she has been cruelly censured without a cause, 
as from her general character, which is perfectly and universally 
known, we are sure to hear all she says.” 

The Court decided that the letter contained in itself no specific 
charge of any thing immoral or criminal, or which is calculated to 
render the prosecutrix ridiculous, or to exclude her from society, and 
therefore was not libelous. 

Such, too, is the spirit of adjudications in Massachusetts, for I find 
the learned opinion of Sir James Mansfield before cited, reviewed 
and approved in the case of Clark v. Birney, 2 Pickering, 116. 

Mr, Seward here cited the case of Robinson v. Jermyn, in Ex- 
chequer in England, 1 Price, 11, where an association, who kept a 
Cassino Room, published a notice that the Rev. Mr. Robinson, a cler- 
gyman, was not deemed a proper person to be associated with, and 
therefore he was excluded from the room, Graham, Baron, declared 
that he agreed with Sir James Mansfield, and could not consent to ex- 
tend to libels severity which was not applied to verbal slander. 

This severe discrimination began to be enforced in the Court of Star 
Chamber during the time of Elizabeth, who sustained prerogative 
with a high band; and it was perfectly established during the odious 
reign of the Second Stuart. 

[ Justice Bearpstey. Can we receive a proposition to restore the 
old law of libel, any more than we can to open the question whether 
an action of assumpsit lies on a promissory note? Has not this whole 
question been settled since Lord Coke’s time? I put the question to 
the counsel. ] 

Mr. Sewarp. I will reply to your Honor in the language of Lord 
Coke. Coke, as Attorney-General, was an advocate of the utmost 
rigor and severity in the law of libel. When he became a Judge, and 
one day of every fourteen the Court was engaged in slander suits, the 
case of Crofis v. Burr came before the Court. The words were, “ Sir 
Herbert Crofts keepeth men to rob me.” Lord Coke said: “ We will 
not give more favor unto actions on the case for words than of neces- | 
sity we ought to do, when the words are not apparently scandalous, 
these actions being now too frequent.” 

I was contending, if your Honors please, for the distinction between 
words of mere censure or vituperation, and those which necessarily 
tend to degrade a party. Such a distinction was recognized in the, 
case of Forbes v. King, 1 Dowling, P. C. 672. The defendant, 
writing of the plaintiff, called him his “Man Fryday.” This was 
held not libelous without an inuendo that the defendant thereby 
meant to degrade the plaintiff. ° ° 

In conclusion, I have shown in the first place, that certain de- 
partures as to the law of pleading, which took place long ago in this 
Court, before any of its present members had seats on the Bench, 
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have rendered the defence in actions of libel, complicated, dangerous 
and difficult. Secondly, that obiter dicta, which have fallen from the 
Bench, have extended still wider the broad and dangerous definitions 
of libel, which in an unfortunate age were adopted in England, and 
have rendered it next to impossible to justify any libel, however true. 

I beg leave with all deference and respect to implore-a review of 
the law in all these respects. Actions of libel are now at least com- 
paratively unnecessary. A virtuous and humble life carries with it 
its own vindication. And if this be not enough, the Press has the 
antidote to its own poisons. If it sometimes wounds, it can effectu- 
ally heal. An eminent citizen, who once presided in this Court, 
commenced public life with actions in defence of his character. As- 
sailed as he thought in the evening of his life, he appealed to the 
Press, and his vindication was complete and successful. The licen- 
tiousness of the Press has impaired its power to defame; and the 
worst libel ever published, would be effectually counteracted by a 
publication in the simple words, “{ am-not guilty,” if it bore the 
signature of James Milnor, or of one who like him walked among 
his countrymen in the ways of a pure and humble life. 

The undesigned encroachments on personal rights in the law of libel, 
have at length brought about a conflict between the Judiciary and 
the Press) The Press is a necessary, a potential institution in our 
Democratic system. It is the agent by which the people acquire the 
information they need in regard to the conduct of every department 
of the Government—the Judiciary as well as the Legislative and 
Executive authorities. All these departments, as well as the public 
conduct of all citizens, are subjected to the scrutiny of an all powerful 
and all controlling public opinion, ascertained, collected and pro- 
nounced by the Public Press. That public opinion is higher than 
Courts, and will, when it is necessary, correct even Judicial errors. 
The conductors of the Press have legitimate functions to perform, 
and if they perform them honestly, fairly and faithfully, they ought to 
be upheld, favored and protected, rather than discouraged, embar- 
rassed and oppressed. Under such circumstances, it is neither wise, 
nor will it be successful, to enforce on an honest, enlightened and 
patriotic Journal the rules of libel established in the worst times in 
England—that if a publication reflect upon any’man or magistrate, 
it shall be presumed without proof and against all rational presump- 
tion of candor and fairness, that the error was intentional, malicious 
and malignant, and that vindictive damages shall be awarded where 
an honest but unsuccessful effort to justify is made. Far wiser and 
better would it be to open the doors wider to defence in such cases, 
and to restore the ancient English law, which distinguished harmless 
invective, or that temperate and discreet censure or ridicule which 
promoted public morals, from vicious and licentious defamation. If 
this course is not taken, but we shall still adhere to the dictum that 
any censorious or ridiculing writing shall be deemed malicious and 
therefore libelous, the law cannot be executed, because not sustained 
by a sound public opinion. The action of libel will more and more 
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be relinquished by good men, for whom it was designed, and be left 
to fall more completely into the hands of litigious and corrupt men 
as an engine of extortion and oppression. ‘The judgments of a Court 
will be but brutum fulmen if they be not sustained by the candid 
judgment of Society, and will have no power to arrest the evil of 
licentiousness. Whatever may be the course of Courts of Justice, 
the Press will go on to perform its high and imperative duties, sus- 
tained by the Free People, whose liberties it maintains and defends, 
To fetter it with the Star Chamber rescripts of libel, will be an 
effort as vain as would be an attempt to graduate and control by 
the ancient laws of the highway, the velocity of the newly disco- 
vered and all-revolutionizing Magnetic Telegraph. 





SELECTIONS FROM JEBB’S REPORTS. 


[This volume contains the Irish criminal decisions from 1822 to 1840. Itis an 
American reprint by T. & J. W. Johnson, of Philadelphia, with American refe- 
rences by John W. Wallace; and is designed to make the third volume of a series 
of British Crown cases. The first of this series is the volume of Russell & Ryan, 
embracing decisions from 1799 to 1824. The second is that of Moody. from 1824 to 
1837. All have been republished by the Messrs. Johnson, Ep.] 


Accomplice. Held, unanimously, by eleven Judges, that the testi- 
mony of an accomplice, though altogether uncorroborated, is evi- 
dence to go to a jury; that a conviction upon such evidence is legal; 
and that there can be no general rule as to the cautionary directions 
to be given to the jury respecting his evidence. But held also, by 
six Judges to five, that the jury should, in the generality of cases, be 
told that it was the practice to disregard the accomplice’s testimony, 
unless there was some corroboration; and that corroboration as to 
the circumstances*of the case merely, and not as to the person 
charged, is deserving of very slight consideration. Rez v. Shehan, 


page 54. 


Bigamy. On a trial for bigamy, where the first marriage took place 
in Scotland, it is not necessary that the validity of that marriage, 
should be sie by a person conversant with the laws of Scotland; 
but it is sufficient if the jury believe that there was in facta valid mar- 
riage according to the laws of that country. Regina v. Charleton, 267. 


Ke An indictment for burglary in a gate house, — to 
be the dwelling house of the gate keeper, is bad. Rex v. Cahill, 

The getting the head out through a skylight is a sufficient breaking 
out of a house to constitute burglary. Rex v. McKearney, 99. 





Selections from Jebb’s Reports. 473 


Chattels. Where the statute made the stealing of a promissory 
note larceny, and a subsequent statute provided for the punishment 
of receivers of stolen “goods or chattels:” Held, that promissory 
notes were goods within the meaning of the latter act. Rew v. 
Crone, 47. 


Confession. Confession admissible, although apparently induced by 
the acts of the parties who conducted the prisoner to gaol; those acts 
being calculated to excite, not fear of temporal punishment, but 
horror at the recollection of the crime. Rex v. Gibney, 15. 

The prisoner was convicted upon a confession made to a person 
who cautioned him not to say any thing to criminate himself; but 
this confession was merely the second repetition of a former con- 
fession made to another person who had previously said to the priso- 
ner “ the evidence at the inquest was so clear against you, that there 
can be no doubt you are-the guilty man.” Held that the conviction 
was right. Rex v. Bryan, 157. 


Embezzlement. The prisoner was a runner of the Bank of Ire- 
land till six o’clock every day, and after six to G. and W., public no- 
taries. Before six o’clock one day he received from D. money to 
pay bills of exchange which had been discounted by the Bank, and 
of which, owing to some mistake, payment could not be received at 
the Bank. The prisoner promised to pay them at the office of G. and 
W. The same evening, after six o’clock, he paid a part only, and 


returned to B. some of the bills, as if they had been paid, keeping . 
the rest of the money and bills. Held, that the bills and money were 
received by the prisoner as the servant and clerk of G.and W., and 
that therefore a conviction for embezzlement in that character under 
the statute was good. Rex v. Gourlay, 82. . 


Evidence. A man jointly indicted with others, and who has not 
pleaded not guilty, cannot be a witness for the prosecution, whilst his 
plea stands. Rex v. Ryan, 5. 

The prosecutor’s wife is a competent witness for the defence. 
Rex v. Houlton, 24. 

It is no objection to the testimony of a wife that she is brought to 
contradict the testimony of her. husband. J/bid. 

Where husband and wiie are both concerned in a highway robbery, 
the presence of the husband is only presumptive evidence of coer- 
cion exercised by him over the wife. Rex v. Stapleton, 93. 

Where a witness, after having been examined for the prosecution, 
fainted shortly after the commencement of his cross-examination, so 
as to render it impossible for him to give any further evidence: Held, 
by seven Judges against five, that a conviction upon such evidence as 
had been already given by this witness, taken together with the evi- 
dence of other witnesses, was good. . Rex vy. Doolin, 123. 
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Fac simile. Held, that a prisoner might be convicted of uttering 
a forged instrument, although the instrument when given in evidence, 
was so mutilated that it could not be decyphered without the aid of a 
fac simile. Rex v. Woods, 115. 


Forgery. The prisoner was convicted on an indictment for having 
in his possession a forged note of the Bank of Ireland. The first 
count set out the note, with the name of a signing clerk annexed; 
the second set it out as if the name of the signing clerk had been 
obliterated. ‘The note, when produced, agreed with that set out in 
the second count; but no evidence was given as to the obliteration. 
Held, that the conviction was bad. Rex v. Getty, 59. 

Semble, that reading out a document, although the party refuses to 
show it, is a sufficient uttering. Regina v. Green, 282. 


Handwriting. To negative handwriting, it is sufficient evidence il 
the supposed writer can state his positive knowledge, from circum- 
stances, that the writing cannot be his, although he also states that he 
cannot, even upon his belief,on a mere inspection of the writing, say 
whether it his ornot. Rex v. Walsh, 38. 

Evidence of the prisoner’s handwriting by a witness who had never 
seen him write, but who swore he was enabled to form a belief from 
opportunities which he had had of knowing his handwriting, inde- 
pendently of comparison—Held sufficient, without any other evidence 
that the prisoner knew how to write. Rex v. Mara, 75. 


Jury. A juror having been by mistake entered upon the panel, 
and called and sworn by a wrong name, and an objection having 
been taken before verdict; held, that there was a mistrial. Rez v. 
Deleany, 88. 

Where on a trial at a special commission, the jury could not agree, 
and after remaining a long time shut up, were discharged by the 
Court, (no consent heing given by the counsel on either side,) in con- 
sequence of the physician’s report that a longer confinement would 
endanger the lives of some of them; Held, that they were properly 
so discharged, and that the prisoners were triable again; and that 
they might have been tried at the same commission if the Judge had 
thought proper. Rex v. Barrett, 103. 

Where the Judge took it upon himself to discharge the jury, in 
consequence of a statement upon oath by one of the jurors, (without 
the examination of a medical man,) that his life would be endangered 
by a longer confinement, and to remand the prisoner; Hed, that the 
Judge had acted rightly, and that the prisoner was not entitled to be 
discharged. Rex v. Delany & Cheevers, 106. 

After the prisoner had been given in charge, it appeared that the 
prosecutrix, a child of four years of age, did not sufficiently under- 
stand the nature of an oath; and it was admitted on the part of the 
crown, that there was no other evidence to sustain the case. Held, 
that the prisoner was entitled to an acquittal. Regina v. Oulaghan, 


270. 
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Larceny. The prisoner was convicted on an indictment, purport- 
ing to be for highway robbery, but omitting the words as to taking 
from the person of the prosecutor. Held, that this was a bad convic- 
tion for highway robbery, but good for larceny. Rex v. Rogan, 62. 


Manslaughter. A conviction for manslaughter is sustainable, al- 
though there has been no coroner’s inquest or examination of the 
body, or evidence of medical witnesses, as to the cause of death, it 
being sufficient if the cause of death be proved by circumstantial 
evidence. Rex v. Dogherty, 66. 


Murder. An indictment against a woman for the murder of her 
child, not stating that the child was born alive, but stating that it was 
exposed by the prisoner, and in consequence * languished, and lan- 
guishing, did live for half an hour, and then died,” and “ that so the 
prisoner did kill and murder the child in manner aforesaid,” is good. 
Semble, that an indictment for the murder of a “ certain male child,” 
without further description, is insufficient. Regina v. Kelly, 299. 


Perjury. Conviction for perjury held bad, where an objection was 
taken in arrest of judgment, that the indictment did not state that the 
false swearing was with respect to a matter essential to the matter in 
issue, although it appeared in evidence that it wasso, Rex v. Pren- 
dergast, 64. 


Poisoning. An indictment charged an attempt to poison by mixing 
a certain noxious and destructive thing, called sugar of lead, with 
flour, and administering the said poison so mixed with flour. The 
jury found the prisoner guilty, but stated that they could not say 
what particular kind of poison had been mixed up with the flour. 
Held that the conviction was good. Rex v. Shannon, 209. 


Privileged Communication. On the trial of an indictment for forging 
an accountable receipt, a witness proved that the prisoner, with 
whose family he had been acquainted, had handed him the document, 
and requested him to institute proceedings upon it: this the witness 
refused to do, but kept the document, and delivered it to a third person 
to be shown to the party whose name was forged; after which the 
witness returned it to the prisoner. The prisoner being convicted, 
held, that the conviction was wrong, on the ground that the commu- 
nication between the witness and the defendant was privileged. Re- 


gina Vv. Donagher, 241. 


Promissory Notes. Where a statute made the stealing of a promis- 
sory note larceny, and a subsequent statute provided for the punish- 
ment of receivers of stolen “ goods or chattels:” Held, that promissory 
notes were “ goods” within the meaning of the latter act. Rew v. 
Crone, 47. 
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Shooting at. The prisoner was convicted upon two indictments, one 
for shooting at A with intent to kill him, and the other for shooting 
at B with intent to kill him—the jury finding that he intended to kill 
whichever the shot should strike, but not both. Held that he was 
rightly convicted. Rex v. Larkin, 60. 

An indictment charged the prisoner with shooting at M. B, with 
intent to maim and disable him, stating in one count that the gun 
was loaded with gunpowder and leaden slugs, and in another count 
with gunpowder and Jeaden shot. There was no evidence that any 
ball, slug, or shot had been found, or any wound inflicted; nor was it 
shown in what manner the gun had been loaded. The Judge told 
the jury it was not necessary that they should be satisfied that the 
gun was loaded with slugs or shot, but that if they believed it was 
loaded with any substance calculated to act like slugs or shot, it was 
sufficient; and he left the case to the jury to say upon the circum- 
stantial evidence whether it was so loaded. The jury found the pri- 
- guilty. Held, that the conviction was right. Regina v. Brady, 
6 

o7. 


Witness. Where a witness was called by the Crown, and the 
Crown declined to examine him, but permitted him to be cross-ex- 
amined; and then re-examined him, and then produced his deposi- 
tions to show that what he had therein stated varied from his evi- 
dence at the trial; Held, that a conviction under these circumstances 
was wrong. Rex v. Moran, 91. 


POST OFFICE LAW. 


As the new law goes into operation simultaneously with the issuing of this number, 
I have thought it would be an accommodation to subscribers to lay before them the 


following. Eb. 


I. Synopsis of the Law, section by section, taken from the N. Y. Courier. 


1. After the Ist of July next, all single letters are to be charged 
five cents for transmission under 300 miles, and ten cents for over that 
distance. Double letters pay double price; treble letters treble price, 
&c. Letters weighing less than half an ounce, are to be accounted 
single, and every additional half ounce is to be charged additional 
single postage. Drop letters pay two cents, and letters advertised are 
to pay the cost of advertisement. 

2. Newspapers of 1900 square inches or less, go free within 30 
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miles of where they are printed; for greater distances, they are sub- 
ject to the rates of the law of 1825; and newspapers of greater size 
are to pay the rates charged upon magazines and pamphlets. 

3. Circulars, handbills, &c., printed on single cap paper, or no 
larger, and unsealed, pay two cents each, whatever distance they may 
be sent; pamphlets, magazines, &c., pay two and a half cents per 
copy of an ounce weight or less, and one cent additional for each ad- 
ditional ounce, whatever be the distance; and fractional excesses 
over an ounce, of not less than half an ounce,are to be charged 
as full ounces. 

4. The Postmaster General, in case of an overloaded or retarded 
mail, is authorized to send the letter mail at its usual speed by sepa- 
rate conveyance. 

5. All the franking provisions of former acts are repealed, (though 
restored by subsequent sections.) 

6. All officers of the Government are to keep account of postage 
payable by them on mail matter, touching the business of their offices; 
and these are to be paid quarterly out of the contingent fund of the 
department to which they belong. The three Assistant Postmaster 
Generals have the franking privilege on all letters touching their 
business, and are required to endorse all letters “ offictal business;” 
and are to pay $300 for every such endorsement falsely made. 
Deputy Postmasters have the same privilege under the same restric- 
tions and penalties. When the commissions of any Postmasters are 
less than $25 per annum, they may be increased by the Postmaster 
General, not to exceed 50 per cent. on the letter postage received. 
The sums chargeable on all franked matter are to be paid from 
the contingent fund of the two Houses and the Departments, or in 
default thereof, from the U.S. Treasury. 

7. Public documents may be transmitted by State Governors, 
Members of Congress, Delegates from Territories, the Secretary of 
the Senate and Clerk of the House, free of postage, as heretofore. 

8. The same persons may send or receive, during the recess, letters 
weighing less than two ounces, as heretofore; and postage charge- 
able on letters touching official business, and weighing more than two 
ounces, is to be paid from the contingent funds of Congress. 

9. No person shall, in any way, be instrumental in conveying over 
mail routes, out of the mail, any mailable matter except newspapers, 
pamphlets, magazines, and periodicals; and every person offending 
against this provision, directly or indirectly, is to forfeit $150 for 
each offence. 

10. Boats, stages, cars, &c. are prohibited from conveying letters 
or any other mailable matter, with the before specified exceptions, 
and except such letters as may relate to some part of the cargo, or 
articles conveyed, under the penalty of $100 for each offence, to be 
paid by the owners, and $50 to be paid by the driver, captain, con- 
ductor, &c. 

11. Owners of cenveyances are subjected to the same penalties, for 
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transporting persons acting as private expresses, as the persons them- 
selves; but nothing in the act is to be construed as prohibiting the 
conveyance of letters or packages by private hands, when no compen- 
sation is tendered, or by a special messenger, employed for the single oc- 
casion, 

12. All persons who shall, after the passage of this act, transmit by 
any prohibited private express, mailable matter, or place at any de- 
signated spot, or deliver such matter for such transportation, shall forfeit 
for each offence $50. 

13. Letters may be conveyed by steamboats, as provided by the act 
of 1825, provided they are delivered on arrival to the authorized 
agent of the Post Office Department, who shall charge upon them 
ordinary postage; and no Postmaster shall receive, to be conveyed 
by mail, any packet weighing over three pounds, 

14. The Postmaster General has power to contract with steamboat 
owners for extra occasions, without the previous advertisements re- 
quired by law, provided the price to be paid does not exceed the aver- 
age rate. 

15. Mailable matter is defined: and it does not include books, 
magazines, pamphlets, or newspapers, not directed nor intended for 
distribution to subscribers, but for sale as merchandize. 

16. Forging or uttering stamps, provided for in this law, is declared 
to be felony, and to subject the offender to imprisonment for not less 
than six months, nor more than five years, and to a fine of not over 

5,000. 
. 17. Newspapers are defined, and a free exchange is allowed as 
heretofore. 

18. All penalties and forfeitures incurred under this act, go, half 
to the informer and prosecutor, and the other half to the Govern- 
ment; and all causes of action may be sued before the Judicial Courts 
of the States and Territories. 

19. Mail contracts are to be given to the lowest bidder, and adver- 
tisements of letters not called for to be made in the newspapers hav- 
ing the largest circulation, the fact to be decided by evidence. 

20. The Postmaster General is to divide the rail-road routes into 
three classes, according to the size of the mails, the speed with which 
they are to be conveyed, and the importance of the service: and for 
conveyance on roads of the first class, not more than $200 per mile 
per annum, on the second class not over $100, and on the third not 
over $50, shall be paid. And if the service cannot be obtained for 
these rates, gong may be made for separating the letter from the 
general mail, and for the proper conveyance of each portion. 

21. All causes of action under this act may be sued before any Cir- 
cuit or District Court of the United States, or of the District of Co- 
lumbia, or of the United States Territories. 

22. The sum of $750,000 is appropriated to supply any possible 
a in the revenue of the Department under the operation of 
the law. 

23. Any further deficiency is to be paid out of moneys in the 
Treasury not otherwise appropriated. 
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24. The franking privilege of the widows of Madison and Harrison 


is continued. 
II. Brief Summary of the foregoing provisions from the N. Y. Tribune. 


ON LETTERS. 
Single letters, or any number of pees not aOR half 


an ounce, 300 miles or less,:-++++++-++++++++ teveemeareee 5 cts, 
If over 300 miles, iiietmntusameninn ee ea 10 « 
Drop letters, (not mailed,):--- oinnen wine ee 


For each additional half ounce, or or part theseel, add auge 
postage thereto. 


ON NEWSPAPERS. 


Newspapers of 1,900 square inches or less, sent by Edi- 
tors or Publishers, from their offices of f pea “ay 


distance not exceeding 30 miles, -:----++++++++- -- Free, 
Over 30 miles, and not exceeding 100,-- set eeeewarserer arses ecsene 1 ct. 
Over 100 miles, and out of the State, Fetter aseeeeeerenees eeerene 13 « 


All sizes over 1,900 sq. inches, postage same as pamphlets. 


ON PAMPHLETS, ETC. 


Pamphlets, magazines, and periodicals, any distance, for 
one ounce or less, each COPY acess sreeteee cess eeseeeeserreeteenwes 2 cts. 
For each additional ounce or fractional part thereof,-------- li « 


ON CIRCULARS, 


Quarto post, single cap, or paper not larger than single 
cap, folded, directed, and unsealed, for every sheet, any 
distance, PPTTTITITITTTTITLITT TTL i iTeriririii irri er 9 cts. 


Ill. Experiments as to weight, taken from the Doylestown Olive Branch. 


Having facilities for neat weighing, I have taken the pains to ascer- 
tain how much may be included in “half an ounce,” which is the maxi- 
mum of a single letter, and which may be sent within three hundred 
miles for five cents. I have weighed six varieties of writing paper, 
three of letter paper, and three of foolscap, and two kinds of envelop- 
ments, large and small. The result here to be stated is the weight 
of a single sheet, on an average of ten sheets, of each kind. The 
papers are of good quality, and such as we are all used to, for size 
and weight. 


Letter paper, first eet: $00 00dns.0600beneetee cenigsesoseegdeeds 136 grains. 
Do. second do.-- Oar cscecerccsecerccsesscccccororssse | OA do. 
Do. third do.- Shitasisleascdessaiarkinusidea aa do. 


Foolscap paper, first do. Pee erecee sore vecccceeessssesovet*sesece 172 do. 
Do. RE te racencicsavicbentnonile scenes cacacesouss (dias 
Do. i i ta 161 do. 


Small mtn 42 grains; large envelope, 62 grains. 
size, 1 grain; sealing-wax, usual quantity, 5 graing 


Wafers, usua 


A Nr eee IE ree 
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The ensuing deductions are based upon the heaviest paper to keep 
within the mark. An avoirdupois half ounce is 218} grains. We 
may, therefore, send as a single letter,— 

1. One and a half sheets of letter paper, sealed with wax or wafer. 

2. One sheet of letter paper, with large or small envelope, wax or 
wafer. 

3. One sheet of foolscap, with small envelope, sealed with wafer. 

4. One sheet of letter paper, with a quarter eagle ($2,50) enclosed, 
and secured with wax, and the letter sealed with wax. 

5. Half a sheet of letter paper or light foolscap, with a half eagle 
enclosed, secured and sealed with wafers, 

6. A sheet of letter paper may contain a dime and a half, or a 
half sheet may contain a quarter dollar. 

7. A sheet of letter paper may enclos2 seven bank notes, and be 
sealed with wax; or three bank notes, and the whole in an envelope. F 





Collision. A short time ago the steamboat Hard Times ran into 
and sank the steamboat Bob Letcher, in the Ohio river, above Louis- 
ville. The former was seized by process of attachment, issued by the 
Louisville Chancery Court, where the case was recently tried before 
Chancellor Nicuonas and a jury, ona special issue made for the occa- 
sion. Itis understood that the Chancellor adopted the admiralty law 
as the rule of damages, namely, that if the collision happened without 
fault on either side, or in consequence of fault on both sides, each party 
must bear one half the loss) The jury accordingly returned a ver- 
dict for $1,600, being one half the actual loss. ‘This is undoubtedly 
a just rule; and I am glad to see it applied (for the first time, so far as 
I am informed,) where the tide does not ebb and flow. Ep. 





